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 P-R-O-C-E-E-D-I-N-G-S 1 

 10:07 a.m. 2 

  CHAIRPERSON REID:  Good morning, ladies and 3 

gentlemen.  My mike's not on?  Can't hear me?  Okay.  Can you 4 

hear me now?  Okay. 5 

  This is the October 2nd year 2001 public meeting 6 

of the Board of Zoning Adjustment of the District of Columbia.   7 

  Okay, Mr. Hart.  Go ahead.  Ms. Pruitt.  Okay. 8 

  MR. HART:  Good morning, Madam Chair, Members of 9 

the Board.  Before you is the agenda for this morning's meeting 10 

2nd of October.  The first agenda is the election of a 11 

chairperson and vice chairperson. 12 

  CHAIRPERSON REID:  Okay.  Thank you very much, 13 

Mr. Hart. 14 

  I think that the election will be postponed or 15 

delayed until another time.  We've not yet decided when that 16 

will be. 17 

  Any further discussion on that, Board Members? 18 

  Then it will be announced or it will be put on 19 

the agenda at that time.   20 

  Thank you. 21 

 22 

  MR. HART:  Okay.  May I move on? 23 

  CHAIRPERSON REID:  Please. 24 

  MR. HART:  Thank you. 25 
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  The next agenda item is the minutes. 1 

  CHAIRPERSON REID:  Okay.  Mr. Hart, Mr. Hood has 2 

time constraints this morning and as such would like to go ahead 3 

and do the first case to decided this morning which he is 4 

participating in and then the minutes after that. 5 

  MR. HART:  Okay, Madam Chair. 6 

  MEMBER HOOD:  Thank you, Madam Chair. 7 

  CHAIRPERSON REID:  You're quite welcome. 8 

  MR. HART:  Okay.  The first case before the Board 9 

this morning for a decision is application No. 16619 of Romano 10 

Romani and Thomas D. Parry, pursuant to 11 DCMR 3103.2 and 11 

Section 330.5 for a variance from the use provisions to allow 12 

the premises to be used as general office space (a lobbyist 13 

group) in an R-4 District at premises 233 Constitution Avenue, 14 

N.E. (Square 758, Lot 39). 15 

  The hearing dates for this case were November 8th, 16 

2000; February 13th, 2001; May 15th, 2001 and a decision was 17 

rendered May 15th, 2001. 18 

  On a motion made by Anne Renshaw, seconded by 19 

Susan Hinton, the Board voted 2-1-2 to DENY the request for a 20 

continuance.  Ms. Renshaw making the motion.  Ms. Hinton -- Ms. 21 

Sheila Cross Reid opposed.  Mr. Hood abstaining and the third 22 

mayoral appointee was not present, not voting. 23 

  On a motion made by Ms. Renshaw, seconded by Ms. 24 

Hinton, the Board voted 3-1-1 to DISMISS the application.  The 25 
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Members who voted are Ms. Renshaw, Ms. Hinton, Mr. Hood to 1 

dismiss the application.  Ms. Reid opposed and the third mayoral 2 

appointee not present, not voting. 3 

  In correspondence received by the Office of 4 

Zoning on July 23rd, 2001, the Applicants are appealing the 5 

Board's decision to dismiss the application.   6 

  The participating Board Members were Ms. Sheila 7 

Cross Reid, Ms. Anne Renshaw, Ms. Susan Hinton, and Mr. Anthony 8 

Hood. 9 

  The Applicants' appeal of the Board's decision is 10 

now before the Board. 11 

  Thank you, Madam Chair. 12 

  CHAIRPERSON REID:  Okay.  Thank you. 13 

  MEMBER HOOD:  Madam Chair, before we get started, 14 

I only have one correction.   15 

  If you look at the transcript, the motion to deny 16 

-- well, I'm sorry.  The motion to dismiss was made actually by 17 

myself and I believe Ms. Renshaw seconded it. 18 

  CHAIRPERSON REID:  Oh.  Okay. 19 

  MEMBER HOOD:  So, we want to make sure we record 20 

that accurately.  I'm not sure if it's that way in the minutes, 21 

but if you look at the transcript. 22 

  VICE CHAIRPERSON RENSHAW:  What page are you on, 23 

Mr. Hood? 24 

  MEMBER HOOD:  Actually, no, I read that last 25 
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night, but I'll find where it is. 1 

  MEMBER LEVY:  It's going to be on page 29. 2 

  MEMBER HOOD:  Thank you. 3 

  CHAIRPERSON REID:  Okay.  Well, Board Members, 4 

this particular case was one in which as you probably will 5 

remember there was an application for a variance from the -- a 6 

use variance in regard to it being changed from a residential 7 

use to a office space for a lobbyist office and there had been 8 

several instances where this had been continued and part of the 9 

problem was they were supposedly trying to get their case 10 

together. 11 

  But, what happened in the last instance was when 12 

they came before us it was a situation where one of the partners 13 

had unexpectedly expired which kind of threw a monkey wrench 14 

into the whole proceedings because of the fact that the property 15 

was tied up in probate and there was a request for a 16 

continuation to allow the case to continue so that they could 17 

kind of take care of some of the loose ends needed to be cleaned 18 

up as well as to get a better picture as to whether or not the 19 

property would even be -- would be sold and then, of course, the 20 

issue would become moot as to how it was going to be used 21 

depending on by what the new owner planned to do with it which 22 

was unknown.   23 

  So, they'd asked for an extension to kind of be 24 

able to go through these various problematic issues and to be 25 
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able to then make -- coming forth to make a case if, in fact, 1 

the application for a variance was still warranted.  So, the 2 

case is now before you for a decision.  Open the floor up for 3 

discussion. 4 

  MEMBER GRIFFIS:  Madam Chair, first let me say 5 

that I have read the record and am prepared to deliberate on 6 

this.   7 

  I think you brought up some good points.  One of 8 

the things that I did see -- read in the transcripts in the case 9 

is the fact that it was postponed several times, that they were 10 

not prepared to move ahead on the case when the continuance last 11 

was not granted. 12 

  I don't believe that there was a strong -- in the 13 

last, a strong case for the continuance based on the fact that 14 

they're looking for a use variance which does not necessarily go 15 

to the extenuating circumstances on the case. 16 

  I have not frankly felt that there is a strong 17 

reason to revisit this and I'll end my comments there. 18 

  MEMBER HOOD:  Madam Chair, I unfortunately 19 

disagree with my colleague, Board Member Griffis, and I will say 20 

that for the simple reason that the posture and if you look at 21 

the transcript, the posture that I took upon at that time was 22 

that there was a number of continuances.  They came down with a 23 

continuance.  They weren't prepared.  They didn't know whether 24 

this Board was going to move forward or not.   25 
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  I think we sent a strong signal.  It might not 1 

have been exactly the way to do it, but we sent a strong signal 2 

that we mean business down here.  We need to move forward.   3 

  I think that we need to afford them the 4 

opportunity and this is what I wanted to see them come back and 5 

for us to have the opportunity to hear the case not just come 6 

down and say well, give us until December.  That was the goal 7 

and the point I was trying to get to.   8 

  I think that this Board is usually fair across 9 

the Board and I think we need to continue that.  Now, whether 10 

they get it or not, but I still think they need to come down and 11 

present their case.  I would like to give them that opportunity. 12 

  CHAIRPERSON REID:  Okay.  Any further discussion? 13 

  VICE CHAIRPERSON RENSHAW:  I'm not against, Madam 14 

Chair, giving the Applicant a chance to talk about the case 15 

again.  I would like to find out such things as whether or not 16 

this estate is settled and whether or not we can go forward.   17 

  I found it very curious in the Applicant's appeal 18 

for a final decision number 11 where it spoke about the fact 19 

that the property is -- the subject of this application is tied 20 

up in a complex estate proceeding that will ultimately determine 21 

both the ownership rights and the future of the use of the 22 

subject property.  I found that very curious and for that 23 

matter, that and some other points in the case file, I wouldn't 24 

mind it coming back to be discussed again. 25 
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  CHAIRPERSON REID:  Thank you.  Mr. Levy, did you? 1 

  MEMBER LEVY:  I just want to add for the record 2 

that I've -- that I've already read the case. 3 

  CHAIRPERSON REID:  Okay.  I would agree.  I think 4 

that the signal that the Board wanted to make to Applicants was 5 

that we were not open to a series of continuations.   6 

  Nonetheless, we have not heard the case.  We 7 

don't know the merits of the case.  We have in our records and 8 

in materials submitted to us, the argument as to the merits of 9 

the case.  Nonetheless, the case has not been presented nor have 10 

we heard it. 11 

  And I think that Mr. Hood makes a good point that 12 

in all fairness in trying to be equitable across the board with 13 

Applicants, that in this instance there was a situation that 14 

occurred where there was someone who expired suddenly and that 15 

kind of had a bearing on this particular case because it dealt 16 

with property and property rights and probates and what happened 17 

was rather than the party who I think was Mr. Parry who would 18 

have been the one who would be involved, it then fell to his 19 

estate and his heirs, his wife, who would then have to deal with 20 

this particular situation. 21 

  And given those circumstances, I would move that 22 

we reinstate it.  We dismissed it.  So, what is the correct 23 

motion to reinstate it so that they are able to then reschedule 24 

for a hearing? 25 
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  And, Ms. Pruitt, are you going to find out the 1 

correct motion? 2 

  MS. PRUITT:  I am.  I'm going to check on it. 3 

  CHAIRPERSON REID:  Okay. 4 

  MEMBER HOOD:  I think, Madam Chair, they're 5 

asking us to reconsider.  Right?  So -- 6 

  CHAIRPERSON REID:  To reconsider. 7 

  MEMBER HOOD:  Right.  The Board's -- 8 

  CHAIRPERSON REID:  It was dismissed so that we 9 

can -- I would move that we reconsider the dismissals. 10 

  MEMBER HOOD:  So, that's on our own motion we can 11 

reconsider? 12 

  CHAIRPERSON REID:  Yes. 13 

  MEMBER HOOD:  And I'll second. 14 

  CHAIRPERSON REID:  Okay. 15 

  MEMBER GRIFFIS:  Discussion, Madam Chair.  Just a 16 

brief comment.  I think Mr. Hood has brought some great wisdom 17 

to this case and also the fact that the -- 18 

  CHAIRPERSON REID:  Who did? 19 

 20 

  MEMBER GRIFFIS:  Mr. Hood. 21 

  CHAIRPERSON REID:  Oh.  Okay.  I -- 22 

  MEMBER GRIFFIS:  And that actually his frame of 23 

logic is in line with the community's also in trying to find 24 

final resolution for this -- 25 
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  CHAIRPERSON REID:  Yes. 1 

  MEMBER GRIFFIS:  -- property and the use. 2 

  CHAIRPERSON REID:  I agree.  All in favor? 3 

  (Ayes.) 4 

  CHAIRPERSON REID:  Opposed?   5 

  Okay.  Now, Mr. Hart, the minutes. 6 

  VICE CHAIRPERSON RENSHAW:  Madam Chair, at this 7 

point do we decide on a date for a hearing?  Is that something 8 

that is done at this time? 9 

  CHAIRPERSON REID:  No, that would be -- I think -10 

- 11 

  MR. HART:  Ms. Pruitt is going to determine that. 12 

  CHAIRPERSON REID:  Oh.  Well, we'd like to state 13 

what time, what date they would have for the hearing at this 14 

time? 15 

  MR. HART:  Yes, we are verifying that -- 16 

  CHAIRPERSON REID:  Okay. 17 

  MR. HART:  -- now. 18 

  CHAIRPERSON REID:  All right.  Good enough. 19 

  MR. HART:  And that will be inserted into the 20 

record. 21 

  CHAIRPERSON REID:  Okay. 22 

  MR. HART:  Right. 23 

  CHAIRPERSON REID:  And well, we'll announce that 24 

when we get the information. 25 
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  Mr. Hood, you've left your proxies for whatever -1 

- 2 

  MEMBER HOOD:  Yes. 3 

  CHAIRPERSON REID:  Okay. 4 

  MEMBER HOOD:  Yes, I have, Madam Chair. 5 

  CHAIRPERSON REID:  All right.  Thank you. 6 

  MEMBER HOOD:  Madam Chair, are we checking to see 7 

if that was the correct motion?  Is that what we're doing? 8 

  CHAIRPERSON REID:  No, I think that the motion 9 

was okay.  The motion was to reconsider and that we have moved 10 

to reconsider the motion to dismiss and that should take care of 11 

it and it has been seconded. 12 

  Okay.  I think -- that's it? 13 

  MEMBER HOOD:  Yes. 14 

  CHAIRPERSON REID:  Okay. 15 

  VICE CHAIRPERSON RENSHAW:  Mr. Hood, do you want 16 

that repeated by Mr. Hart? 17 

  MEMBER HOOD:  Oh, no.  No, I was just -- 18 

  MEMBER LEVY:  No, I was questioning -- I just 19 

wanted to make sure we're good since we didn't have legal 20 

counsel and we didn't -- I want to make sure the motion is 21 

correct before Mr. Hood left for the day. 22 

  CHAIRPERSON REID:  Ms. Pruitt, did you check that 23 

when you went out there? 24 

  MS. PRUITT:  Yes, Madam Chair.  Actually, there 25 
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are a couple of things.  This was a dismissal. 1 

  CHAIRPERSON REID:  Yes. 2 

  MS. PRUITT:  And the Board dismissed because 3 

basically the Applicant was never ready when it was scheduled. 4 

  CHAIRPERSON REID:  Yes. 5 

  MS. PRUITT:  It would be more appropriate to deny 6 

the appeal for the dismissal and have the Applicant reapply 7 

because actually the decision was on May 15th.  They have to 8 

wait six months before they can reapply which based on our 9 

schedule was when it would be scheduled for a hearing anyway.  10 

That's the more appropriate manner. 11 

  One of the concerns that staff has is as long as 12 

it's in our jurisdiction, they're operating already illegally.  13 

I mean with a use -- 14 

  CHAIRPERSON REID:  Ms. Pruitt, let's not get into 15 

-- 16 

  MS. PRUITT:  They're operating with a use that's 17 

not allowed. 18 

  CHAIRPERSON REID:  Okay.  Well, let's not get 19 

into that.  What -- 20 

  MS. PRUITT:  Well, no, the -- 21 

   CHAIRPERSON REID:  Okay.  The issue on the floor 22 

right at this moment is the action of this particular board in 23 

regard to this particular application which is a motion for 24 

reconsideration.  Are we going to reconsider it or not?  Not 25 
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getting into the merits of the case -- 1 

  MS. PRUITT:  But, this does have something to tie 2 

to it, Ms. Reid, if you'd please let me finish. 3 

  As long as it's in our jurisdiction, they won't 4 

get fined.  So, if you decide to rehear it -- 5 

  CHAIRPERSON REID:  No, we're not -- 6 

  MS. PRUITT:  -- it stays in our jurisdiction.  If 7 

you make them reapply, it's not there until they reapply and 8 

that's a big difference. 9 

  MEMBER HOOD:  Madam Chair, I will be inclined to 10 

keep it the way we have it.  I think this Board could waiver and 11 

do different things at different times and I think this is one 12 

of the appropriate times.  I'm not sure legally if we can waiver 13 

it, but I think we need to proceed just in the fashion, however, 14 

that is.  That we just motor along. 15 

  CHAIRPERSON REID:  Right.  Ms. Pruitt? 16 

  MS. PRUITT:  Yes. 17 

  CHAIRPERSON REID:  What are you saying when you 18 

say it's in our jurisdiction and we -- 19 

  MS. PRUITT:  As long as the case is filed with 20 

us, it is -- see, you're not -- you would -- 21 

  CHAIRPERSON REID:  But, we dismissed the case. 22 

  MS. PRUITT:  You're dismissing it, but then your 23 

request -- 24 

  CHAIRPERSON REID:  No.  No.  No.  No, we've 25 
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already dismissed. 1 

  MS. PRUITT:  You dismissed it.   2 

  CHAIRPERSON REID:  Okay. 3 

  MS. PRUITT:  Right.  But, you're going to 4 

reinstate it.  Is that my understanding? 5 

  CHAIRPERSON REID:  We're reconsidering the 6 

dismissal which means that it would not -- in other words, it 7 

would nullify the dismissal. 8 

  MS. PRUITT:  Right.  So, it would still be in our 9 

jurisdiction. 10 

  CHAIRPERSON REID:  That's all we want to do. 11 

  MS. PRUITT:  Okay.  Well, then -- 12 

  CHAIRPERSON REID:  And then it will be -- then it 13 

will be scheduled for a hearing. 14 

  MS. PRUITT:  Right.  And the concern that staff 15 

has is as long as it's in our jurisdiction, the use that they're 16 

trying to get a variance from is operating and DCRA does not 17 

fine or it's basically allowing them to continue a use that's 18 

not allowed yet. 19 

  CHAIRPERSON REID:  But, I don't understand your 20 

point of bringing all of these -- the other information into 21 

this particular discussion when all we want to know is what is 22 

our motion and is the motion correct?  That's -- 23 

  MS. PRUITT:  Well, the appropriate motion is not 24 

to -- is to deny the appeal and have the Applicant reapply. 25 
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  CHAIRPERSON REID:  No, you deny the request for 1 

the reconsideration? 2 

  MS. PRUITT:  Well, yes.  I've just talked to corp 3 

counsel, Ms. Kress.  Would you like for them to come out and 4 

talk about it?  I mean talk to -- to give you further 5 

explanation. 6 

 7 

  CHAIRPERSON REID:  Anything that to grant the 8 

reconsideration with is not the appropriate motion? 9 

  MS. PRUITT:  Correct. 10 

  MEMBER GRIFFIS:  Well, Madam Chair, it's not 11 

appropriate in terms of -- and Ms. Pruitt's bringing up an 12 

excellent point that when they're under our jurisdiction, then 13 

DCRA won't fine them.   14 

  CHAIRPERSON REID:  Right.  Right. 15 

  MEMBER GRIFFIS:  If I recall correctly the case, 16 

they had a $500.00 fine at one point.  When they have a case in 17 

front of us, they won't have that. 18 

  Now, I also noted that the community didn't have 19 

a lot of opposition to the continuing based on if we could bring 20 

it to the closest, tightest schedule and get a final decision.  21 

So, I'm not sure the community is supporting that we put them 22 

back out there on the street so to speak so that they might 23 

start their finding again. 24 

  I think it's appropriate what we've done and 25 
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keeping it before us, we expedite this as whatever that word 1 

means for us in terms of schedule. 2 

  CHAIRPERSON REID:  Right.  And also -- I'm sorry. 3 

  MEMBER GRIFFIS:  No, that's fine. 4 

  CHAIRPERSON REID:  I think what you're trying to 5 

say, Ms. Pruitt, we don't want to inadvertently put them in the 6 

position where they'll be fined everyday for noncompliance.  7 

Right? 8 

  MEMBER GRIFFIS:  She's saying the opposite. 9 

  MS. PRUITT:  I'm actually saying the -- what I 10 

don't want them to -- what we don't want them to use is to use 11 

the BZA as a way to continue a use that hasn't been approved. 12 

  CHAIRPERSON REID:  Okay.  That's -- but, that's 13 

not my intention.  My motion was to grant them the time to be 14 

able to have a hearing without being fined.  That was the 15 

intention.  That was my intention. 16 

  MS. PRUITT:  I understand. 17 

  MEMBER HOOD:  Madam Chair, I think the problem is 18 

we're trying to make a quick fix.  In actuality, it's going to 19 

take us a little time to straighten it out, but because they've 20 

been operating apparently from what I've -- the way I read it, 21 

they've been operating for awhile like this.  So, to make a 22 

quick fix, as far as I'm concerned, the posture that was set at 23 

the last hearing, they have come back now and they're now ready 24 

to present their case.  We just need to proceed. 25 
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  If they don't have to pay for another couple of 1 

months, that's fine. 2 

  CHAIRPERSON REID:  Right. 3 

  MEMBER HOOD:  They haven't paid in six years.  So 4 

what difference does that make? 5 

  CHAIRPERSON REID:  Just to get them here and let 6 

them have the hearing and then let the votes fall where they 7 

may.   8 

  Now, is what we did with our motion the correct 9 

way to do that? 10 

  MS. PRUITT:  Could you please repeat the motion? 11 

 Because I was actually out of the room when you said the motion 12 

per se.  I was checking on the other motion for you. 13 

  CHAIRPERSON REID:  All right.  The motion is that 14 

we grant them the reconsideration that they asked which means 15 

that it would nullify the dismissal and that we would -- and I 16 

guess maybe I should add to that that they -- it then be 17 

rescheduled for a hearing for their valiance. 18 

  MS. PRUITT:  Then have a -- reschedule or have a 19 

rehearing? 20 

  CHAIRPERSON REID:  Right. 21 

  MEMBER HOOD:  I'll second that -- 22 

  MS. PRUITT:  That's the correct motion. 23 

  MEMBER HOOD:  -- the correct -- 24 

  CHAIRPERSON REID:  And in the interim, that would 25 
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mean that they would not be fined while they are before -- 1 

they're in this process to coming before the Board. 2 

  MS. PRUITT:  We can't really make that a motion. 3 

 That's a policy from DCRA, but that's been typically the 4 

policy. 5 

  CHAIRPERSON REID:  Okay.  All right.   6 

  MEMBER LEVY:  Madam Chair. 7 

  CHAIRPERSON REID:  I know I can't make that a 8 

motion, but to make sure that we're not inadvertently causing 9 

that to happen by making the wrong motion.  I think that we have 10 

it now. 11 

  MS. PRUITT:  Correct. 12 

  CHAIRPERSON REID:  Okay.  So, if -- 13 

  MEMBER LEVY:  Madam Chair, I'm not comfortable.  14 

To me, this has just gotten extremely confusing and I want to 15 

make sure that we understand procedurally, you know, what we're 16 

deciding before we move ahead.  17 

  Is it possible that we could get legal counsel to 18 

join us so that we can talk about what's proper? 19 

 20 

  CHAIRPERSON REID:  Yes. 21 

  MS. PRUITT:  Well, currently.  Yes, they're right 22 

in the other room.  I can get them if you want. 23 

  MEMBER LEVY:  That would make me more 24 

comfortable.  I'm not sure what I'm voting on at this point. 25 
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  VICE CHAIRPERSON RENSHAW:  Maybe it's necessary 1 

to break up the motion into two motions. 2 

  MEMBER HOOD:  Let's -- 3 

  CHAIRPERSON REID:  Let's let corp counsel come 4 

out. 5 

  MEMBER HOOD:  But, as long as I've been here, 6 

I've always been told and I don't like to say this because I 7 

don't want us to be cocky, but I've always been told that we can 8 

make -- change our rules sometimes.  We can waiver certain 9 

things and I don't necessarily agree with that sometimes, but we 10 

can do that as a Board. 11 

  CHAIRPERSON REID:  Okay.  The question, Ms. 12 

Sansone, was in regard to the motion in this particular case 13 

that we're hearing -- I mean that we're deciding Case Number 14 

16619 of Romano Romani and Thomas D. Parry and it was a -- if 15 

you recall the case, it was in regard to us having dismissed a 16 

case and they came back asking us to reconsider the dismissal. 17 

  And so, the intent -- I made a motion to grant 18 

them the reconsideration and what we're trying to make sure is 19 

if this is the correct motion to make so that they will be able 20 

to have a hearing -- come to us to have a hearing for the 21 

variance that they're seeking and in the meantime, that being 22 

the case, there would not be any fines or they will not be 23 

penalized. 24 

  And Ms. Pruitt and the other Board Members are 25 
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not comfortable with the way that the motion is being proffered 1 

and we want to make sure that we're doing it legally correctly 2 

or legally correct. 3 

  MS. SANSONE:  Madam Chair, as we've covered 4 

before, the question of whether to enforce the zoning 5 

regulations while a case is pending before the Board is within 6 

the enforcement discretion of the Zoning Administrator. 7 

  The mere fact that someone has filed with the 8 

Board does not operate to automatically stay enforcement.  9 

Although as a practical matter, the Zoning Administrator 10 

typically exercises his discretion not to enforce. 11 

  CHAIRPERSON REID:  Sure.  I understand that. 12 

  MS. SANSONE:  So -- 13 

  CHAIRPERSON REID:  I understand that clearly.  14 

The only thing I was concerned about was in making a motion 15 

would it not inadvertently put them in jeopardy, but I certainly 16 

understand that once we have the proceedings before us, it is 17 

within their discretion to typically -- if, in fact, it is 18 

coming before the Board, typically they would not, but I know we 19 

cannot tell them not to or to in anyway have any authority to 20 

instruct them. 21 

  I just wanted to make sure our motion was correct 22 

and that was the motion that was put on the floor. 23 

  MS. KRESS:  Madam Chair, may I ask?  Have they 24 

made a commitment to a hearing or is this just something again 25 
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that the Board is just suppose to postpone and postpone until -- 1 

  CHAIRPERSON REID:  No.  No, I think we're going 2 

to set a hearing date today.  That was what was discussed. 3 

  MS. KRESS:  We have before and then there have 4 

been requests.  I mean is -- 5 

  CHAIRPERSON REID:  Well, what we can do -- 6 

  MS. KRESS:  -- there a commitment from  7 

the -- 8 

  CHAIRPERSON REID:  Well, what we can do -- 9 

  MS. KRESS:  -- from the Applicant to go ahead? 10 

  CHAIRPERSON REID:  -- Ms. Kress, regardless of 11 

what -- I don't think so.  But, I mean well, they're asking for 12 

reconsideration and they want to have a hearing, but I think 13 

that it's incumbent upon us, the Board, to if we, in fact, do 14 

reconsider, to then schedule them for a date certain for their 15 

hearing date. 16 

  MS. KRESS:  We have in the past. 17 

  CHAIRPERSON REID:  I understand that, but I 18 

wasn't revisiting the past.  I just wanted to -- well, all we're 19 

trying to do now is to give them a shot at being able to make 20 

their case. 21 

  MEMBER GRIFFIS:  Madam Chair, there was a motion 22 

that was approved unanimously that we would have a 23 

reconsideration and a rehearing and I think what we're looking 24 

for -- 25 
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  MS. KRESS:  Oh, I didn't know that. 1 

  MEMBER GRIFFIS:  -- is the fact that we just want 2 

the wording correctly so that there's not a problem.  Yes, what 3 

we have. 4 

  MS. KRESS:  I'm sorry.  Okay.  I'm sorry.  Did 5 

not understand where you were. 6 

  CHAIRPERSON REID:  So, now, Ms. Sansone, is that 7 

the correct motion?  It's been moved and seconded and we voted 8 

on it and we just wanted to make sure that it was correctly done 9 

and now, move to give them a date certain. 10 

  MS. SANSONE:  Madam Chair, that does sound 11 

correct.  I think this case has never actually been heard -- 12 

  CHAIRPERSON REID:  No. 13 

  MS. SANSONE:  -- on the merits.  So, you would 14 

need a full rehearing -- 15 

  CHAIRPERSON REID:  Yes. 16 

  MS. SANSONE:  -- of the merits of the case and 17 

the full I would imagine public notice because -- 18 

  CHAIRPERSON REID:  Yes.  Yes. 19 

  MS. KRESS:  We would need full public notice 20 

because -- 21 

  CHAIRPERSON REID:  Sure. 22 

  MS. KRESS:  -- the public now has no more 23 

information on this case and so, we would need to make it the 24 

beginning of December.  Just a second.  Ms. Pruitt is bringing 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 24 

the schedule and I can tell you. 1 

  CHAIRPERSON REID:  Is anyone here for this 2 

particular case?  Because I need to know if that, whatever date 3 

we give them, is the date that they will be prepared to go 4 

forward. 5 

  VICE CHAIRPERSON RENSHAW:  Madam Chair, I would 6 

just like to ask about the letter that came with Exhibit Number 7 

42 which is the Applicant's appeal of a final decision.  Can 8 

staff give me a copy of whatever conveyance document came with 9 

this?  Because it's not quite clear in this document that they 10 

are asking for a rehearing.  They're asking us to appeal the 11 

final decision. 12 

  CHAIRPERSON REID:  Well, the final decision was 13 

to dismiss. 14 

  VICE CHAIRPERSON RENSHAW:  To dismiss. 15 

  CHAIRPERSON REID:  Yes. 16 

  MS. SANSONE:  Madam Chair, I believe that's just 17 

an error.  You would not -- an Applicant would not appeal a 18 

Board's final decision to the Board. 19 

  CHAIRPERSON REID:  Oh, no. 20 

  MS. SANSONE:  The remedy is a motion for 21 

reconsideration and/or a motion for hearing. 22 

  CHAIRPERSON REID:  Yes, that -- 23 

  MS. SANSONE:  So, this is just incorrect 24 

terminology. 25 
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  CHAIRPERSON REID:  Okay.  Well, then the hearing 1 

date -- there's no one here to -- now, what happens if -- 2 

  MS. KRESS:  There's no one here today? 3 

  CHAIRPERSON REID:  No.  If we get -- and they 4 

don't have to be here.  I just wondered if they were. 5 

  MS. KRESS:  No.  No, I know.  I'm sorry. 6 

  CHAIRPERSON REID:  But, I'm just concerned about 7 

giving them a date when everyone's out of town.  They're at the 8 

conference or something that's a conflict. 9 

  So, how do we reconcile that? 10 

  Well, why don't we not give them a date certain 11 

and grant them the rehearing and let them -- 12 

  MS. KRESS:  Well, that's part of the problem. 13 

  May I suggest that leave it in staff's hand.  I'm 14 

sorry.  We cannot coordinate with every person who comes before 15 

us.  We designate a day and we expect them to show up.  If we 16 

change that, I don't know how we'd even operate. 17 

  CHAIRPERSON REID:  Okay. 18 

  MS. KRESS:  This is ours to determine -- 19 

  CHAIRPERSON REID:  Okay. 20 

  MS. KRESS:  -- the days for them. 21 

  CHAIRPERSON REID:  Okay. 22 

  MS. KRESS:  And I would suggest they have plenty 23 

of time with the middle of December.  We picked December 11th -- 24 

  CHAIRPERSON REID:  Yes. 25 
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  MS. KRESS:  -- which is either the morning or the 1 

afternoon.  I can just say December 11th and I will coordinate 2 

with them. 3 

  CHAIRPERSON REID:  Okay. 4 

  MS. KRESS:  Unusual.  I will coordinate with them 5 

a schedule during that day so they can either be morning or 6 

afternoon.  But, I think this body sets date and does not 7 

coordinate dates. 8 

  CHAIRPERSON REID:  That's good.  Got the point.  9 

Got the point.  Let's do it.  Let's do it and move on. 10 

  MEMBER HOOD:  Well, Madam Chair, can we also make 11 

sure that we don't want to hear another continuance.  Because 12 

we're ready to move forward with the hearing. 13 

  But, I do share your concern.  If they can't make 14 

that date, then if something arises or something happens, you 15 

know, I don't know if we can do any finality here.  Because 16 

first of all, they're not here. 17 

 18 

  CHAIRPERSON REID:  Well, no, that's okay.  That's 19 

okay.  I understand what -- the point that Ms. Kress made that 20 

we do the scheduling and then it's up to them to try to make it 21 

and given the circumstances, then if they can't, the main person 22 

can't be here, then someone else can be here to perhaps 23 

represent them.  Because this should be very important given the 24 

fact that they have been given another shot at it, you know.   25 
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  So, are we done with this?  Have we beat this 1 

thoroughly enough? 2 

  MR. HART:  No, Madam Chair, may I just make sure 3 

I have the verbiage correct? 4 

  The motion is to grant the -- 5 

  CHAIRPERSON REID:  Oh, boy. 6 

  MR. HART:  -- reconsideration request and to 7 

schedule a rehearing. 8 

  CHAIRPERSON REID:  Yes. 9 

  MR. HART:  The motion made by Ms. Reid, seconded 10 

by Mr. Hood. 11 

  CHAIRPERSON REID:  Yes. 12 

  MR. HART:  Thank you. 13 

  CHAIRPERSON REID:  Okay.  Thank you. 14 

  MS. KRESS:  And the date set is December 11th. 15 

 16 

  MR. HART:  Right.  Thank you. 17 

  CHAIRPERSON REID:  Now, Ms. Renshaw, did you say 18 

you need just a minute?  Anything else or not? 19 

  VICE CHAIRPERSON RENSHAW:  No. 20 

  CHAIRPERSON REID:  Okay. 21 

  VICE CHAIRPERSON RENSHAW:  Marie Sansone 22 

explained -- 23 

  CHAIRPERSON REID:  Okay. 24 

  VICE CHAIRPERSON RENSHAW:  -- that the 25 
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terminology was wrong and it was -- 1 

  CHAIRPERSON REID:  All right.  Okay. 2 

  VICE CHAIRPERSON RENSHAW:  But, we don't have a 3 

cover letter that came with this. 4 

  CHAIRPERSON REID:  It may be that they -- it 5 

seemed like they're know of novice.  Okay.  All right.  Thank 6 

you very much. 7 

  Let's move on now to the minutes. 8 

  MR. HART:  The minutes, the first set of minutes 9 

before the Board is for September 4th, 2001, public hearing.  At 10 

that meeting, the Members who sat were Ms. Reid, Ms. Renshaw, 11 

Mr. Griffis, Mr. Levy, and Mr. Hood. 12 

  CHAIRPERSON REID:  Okay.  May I have a motion? 13 

  VICE CHAIRPERSON RENSHAW:  So move. 14 

  CHAIRPERSON REID:  Second.  I'll second it.  All 15 

right. 16 

  MR. HART:  Okay.   17 

  MEMBER GRIFFIS:  Actually one quick question 18 

before we approve that.  In condition on the September 4 Case 19 

Number 16762 conditions number two, I just need clarity and 20 

perhaps the memories of other Board Members.  The two says 21 

nonprofit organization shall be restricted to the first floor 22 

and basement of the premises provided that the remainder of the 23 

building is developed residentially. 24 

  I didn't recall that we made that provisional in 25 
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the residential.  This is not a big issue because it falls into 1 

the program of what's happening, but is the recollection of 2 

others that that's what was actually done? 3 

  CHAIRPERSON REID:  Wait a minute. 4 

  MR. HART:  Mr. Levy, this is taken verbatim from 5 

the transcript. 6 

  MEMBER GRIFFIS:  Okay.  Then that's fine.  Let's 7 

move on. 8 

  CHAIRPERSON REID:  Okay.  All in favor? 9 

  (Ayes.) 10 

  MEMBER LEVY:  And that was Mr. Griffis just for 11 

the record. 12 

  MEMBER GRIFFIS:  Saddle you with that. 13 

  MR. HART:  Was that Mr. Griffis?  Okay.  Okay. 14 

  The second set of minutes are for September the 15 

11th. 16 

  VICE CHAIRPERSON RENSHAW:  So move. 17 

  MEMBER LEVY:  Second. 18 

  CHAIRPERSON REID:  All in favor? 19 

  (Ayes.) 20 

  CHAIRPERSON REID:  We have proxies? 21 

  MR. HART:  Oh, yes.  The first vote is a proxy 22 

from Mr. Hood in favor.   23 

  Okay.  The third set of minutes September 17th.  24 

Ms. Reid, Ms. Renshaw, Mr. Griffis, Mr. Levy, and Ms. Mitten. 25 
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  CHAIRPERSON REID:  Wait a minute.  Excuse me.  1 

Let's go back one.  Back to September 11.  I just noticed 2 

something.  Hanahan is on here. 3 

  MR. HART:  Yes.  Yes. 4 

  CHAIRPERSON REID:  And what is? 5 

  MR. HART:  There was no response from him. 6 

  CHAIRPERSON REID:  But, he was present? 7 

  MR. HART:  Yes, that's that fateful day September 8 

the 11th. 9 

  CHAIRPERSON REID:  But, he didn't -- 10 

 11 

  MR. HART:  Actually -- 12 

  CHAIRPERSON REID:  No.  Okay. 13 

  MR. HART:  Actually, what happened he didn't 14 

participate because he was here for the second session which 15 

never happened.  The first session was aborted. 16 

  CHAIRPERSON REID:  Okay.  That's why you  17 

-- okay.  I got you.  Right.  No problem. 18 

  MR. HART:  Okay.  The third set of minutes are 19 

for September 17th.  Ms. Reid, Ms. Renshaw, Mr. Griffis, Mr. 20 

Levy, and Ms. Carol Mitten. 21 

  VICE CHAIRPERSON RENSHAW:  So move. 22 

  CHAIRPERSON REID:  Second.  All in favor? 23 

  (Ayes.) 24 

  MR. HART:  There's no vote from Ms. Mitten. 25 
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  The third set of minutes are September 20th.  Ms. 1 

Reid, Mr. Griffis, Mr. Levy, Ms. Mitten, and Mr. May. 2 

  VICE CHAIRPERSON RENSHAW:  So move. 3 

  CHAIRPERSON REID:  I have a question.  Just a 4 

typo I think on page number six of the minutes in the one, two, 5 

the third paragraph from -- in the first paragraph, third line 6 

when it says that the OP report raised legal issues in time as 7 

needed and I think we wanted to put in to research their issues. 8 

 The word is left out. 9 

  MR. HART:  Okay. 10 

  MEMBER LEVY:  Madam Chair, I have two questions. 11 

  CHAIRPERSON REID:  Yes. 12 

  MEMBER LEVY:  Well, page two, item number ten, I 13 

know we spent a lot of time discussing parking and circulation. 14 

 Did that actually make is as a condition as identified in 15 

Exhibit 40? 16 

  CHAIRPERSON REID:  That was the -- 17 

  MEMBER LEVY:  We did agree to do that? 18 

  CHAIRPERSON REID:  You know what?  It seemed to 19 

me that you raised that.  Now, that you mention it that we 20 

shouldn't make that a condition as well.  Exhibit 40? 21 

  I think that they're two different things.  One 22 

was the parking as it pertained to the lot that they were going 23 

to park on across the street.  Remember? 24 

  MEMBER LEVY:  Right. 25 
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  CHAIRPERSON REID:  And then this was to show the 1 

circulation as far as how they would approach the pool and how 2 

they would enter it, egress and ingress. 3 

  MEMBER LEVY:  I think the main point of 4 

discussion then was the four parking spaces that actually turned 5 

out to be on street spaces that were part of the plan. 6 

  CHAIRPERSON REID:  That we could condition.  It 7 

was public space. 8 

  MEMBER LEVY:  Right.  And I don't remember 9 

exactly how that came out, whether that was a condition or if 10 

that was removed from the conditions. 11 

  CHAIRPERSON REID:  Well, I mean I remember that 12 

was a condition that was suggested that parking would be 13 

provided in front of some building that was specified and then 14 

it was -- we made mention of that and then we realized that it 15 

was public space and we couldn't really condition an order to 16 

tell people or to say that they would have to park in those 17 

spaces.  That was removed.  But, this one I think is just in 18 

regard to the circulation and I'm don't have Exhibit 40 in front 19 

of me. 20 

  MEMBER LEVY:  Madam Chair, perhaps we could 21 

approve this with a condition that we revisit that and also 22 

obviously, we'll look at the order when it comes out and clarify 23 

it then.  Does that make sense? 24 

 25 
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  CHAIRPERSON REID:  Yes, I mean we'll have another 1 

stab at it. 2 

  MEMBER LEVY:  That's fine.  I just -- 3 

  CHAIRPERSON REID:  Okay. 4 

  MEMBER LEVY:  -- want to make sure the minutes 5 

reflect what really happened.  6 

  There was another issue on page five.  I'm sorry. 7 

 We're in September 20th minutes.  Right?  Yes. 8 

  CHAIRPERSON REID:  Yes. 9 

  MEMBER LEVY:  Page five, in bold under Case 10 

16757. 11 

  CHAIRPERSON REID:  Yes. 12 

  MEMBER LEVY:  The Applicant may modify the design 13 

provided the changes do not diminish the amount of residential 14 

recreation space provided for the roof structure setback.  Are 15 

there two issues being combined there? 16 

  CHAIRPERSON REID:  I don't know.  What line is 17 

it?  I'm not  -- 18 

  MEMBER LEVY:  It's in bold. 19 

  MS. BAILEY:  I remember that.  Mr. Levy -- 20 

  MEMBER LEVY:  But, there are two issues we've 21 

combined into one statement there. 22 

  MS. BAILEY:  Well, that was the statement that 23 

the Applicant made and that was what he had indicated that he 24 

would need in order to move the project forward and the Board 25 
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agreed to that.  1 

  That was taken verbatim from what he presented to 2 

the Board. 3 

  CHAIRPERSON REID:  No, but the point he's making 4 

is that that just doesn't read right.   You know.  5 

  MEMBER LEVY:  Right. 6 

  CHAIRPERSON REID:  Because it's two different 7 

things.  There are two different things that have been combined 8 

here. 9 

   MEMBER LEVY:  We approved a variance for a 10 

decrease in the recreation space.  There was some discussion of 11 

the roof structure setback, but I think the applicant was 12 

concerned about being able to modify the design and I raised a 13 

concern about retail space. 14 

  So, I don't know that this really reflects what 15 

happened. 16 

  MS. BAILEY:  As I said, this was lifted verbatim. 17 

 So, if there was some modification to be made, I think this 18 

order may have been issued already.  I can double check, but 19 

that was lifted verbatim from what -- 20 

  MEMBER LEVY:  From the transcript? 21 

  MS. BAILEY:  -- the Applicant presented.  22 

Exactly.  No, not the transcript, but from what the Applicant 23 

presented at the hearing.  The documentation that he provided to 24 

the Board. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 35 

  MEMBER MAY:  I recall that we requested language 1 

from the Applicant, but I find it hard to believe that this is 2 

the verbatim language because it's clearly muddling the point. 3 

  MEMBER LEVY:  Right. 4 

  MEMBER MAY:  And it doesn't even address what we 5 

were trying to get across. 6 

  MEMBER LEVY:  And if, in fact, it is the verbatim 7 

language, it shouldn't be -- I mean -- 8 

  MEMBER MAY:  It's wrong. 9 

  MEMBER LEVY:  -- it's incorrect.  Right. 10 

  CHAIRPERSON REID:  Now, I think, Ms. Bailey, that 11 

what needs to be done is for it to be corrected so that the 12 

language that is reflected is clear and concise and this 13 

obviously is not. 14 

  MS. BAILEY:  So noted, Madam Chair. 15 

  CHAIRPERSON REID:  Thank you.  So, the minutes 16 

would have to be approved subject to the amendments made by 17 

myself as to page six, Mr. Levy as to page five.  And was there 18 

another one? 19 

  MEMBER LEVY:  There was a question on page two as 20 

well. 21 

  CHAIRPERSON REID:  And the one on page two.  22 

Okay. 23 

  All in favor? 24 

  (Ayes.) 25 
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  VICE CHAIRPERSON RENSHAW:  I was not here that 1 

day.  So, I'm not voting. 2 

  MR. HART:  So, we need someone to make the 3 

motion.  I think Ms. Renshaw made the motion. 4 

  VICE CHAIRPERSON RENSHAW:  Yes, I did and I'm 5 

withdrawing that motion as I wasn't here. 6 

  MR. HART:  Right. 7 

  VICE CHAIRPERSON RENSHAW:  Obviously. 8 

  MEMBER GRIFFIS:  So moved. 9 

  CHAIRPERSON REID:  Second.  All in favor? 10 

  (Ayes.) 11 

  CHAIRPERSON REID:  With the amendments. 12 

  MR. HART:  Madam Chair, the next set of minutes 13 

was September 21st.  Staff is requesting that the approval of 14 

these minutes be deferred because the minutes have not been 15 

completed. 16 

  CHAIRPERSON REID:  I'm sorry.  Say that again, 17 

Mr. Hart. 18 

  MR. HART:  For September 21st -- 19 

  CHAIRPERSON REID:  Oh.  21st.  Okay. 20 

  MR. HART:  Yes. 21 

  CHAIRPERSON REID:  We don't have them. 22 

  MR. HART:  September 25th, the Board Members 23 

involved with that are Ms. Sheila Cross Reid, Ms. Renshaw, Mr. 24 

Griffis, Mr. Levy, Ms. Mitten, and Mr. Hood. 25 
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  MEMBER LEVY:  Madam Chair, I just want  to point 1 

out that Patricia Gallagher also participated on that day and I 2 

believe the correct procedure would be for me to abstain from 3 

voting on those minutes as I didn't sit on all the cases. 4 

  CHAIRPERSON REID:  You sit on any part of them? 5 

  MEMBER LEVY:  Yes. 6 

  CHAIRPERSON REID:  Okay.  Then, you would vote on 7 

as it pertains to the ones that you sat on. 8 

  MEMBER LEVY:  Okay. 9 

  CHAIRPERSON REID:  Ms. Gallagher should be added. 10 

 They said Board Members present.  How do you usually reflect 11 

that, Mr. Hart?  Do you put her under? 12 

  MR. HART:  Yes, she would be included as a Board 13 

Member who -- 14 

  CHAIRPERSON REID:  Okay. 15 

  MR. HART:  -- participated.  As I recall, she -- 16 

yes, that's right.  She sat in on just one case and Mr. Levy sat 17 

on the rest.  So, her vote should be included for that one case. 18 

 In reporting it, we'd have to break it out as such.  19 

  CHAIRPERSON REID:  Okay.  And I also obviously in 20 

parentheses after my name, the last meeting -- hearing is 21 

obviously a misnomer.  So, that would be removed one and then 22 

two, on page two, in regard to the Appalachian Stat or the Lapia 23 

Chancery Application, number three in the conditions it says 24 

that the Chancery shall host no more than two major events per 25 
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year and then it talks about parking, but if I'm not mistaken, 1 

didn't we also condition it that it would not exceed 150 people? 2 

  MEMBER GRIFFIS:  Actually, we don't have any 3 

conditions on it yet.  These were the possible conditions that 4 

were discussed and we still have a decision on this case. 5 

  CHAIRPERSON REID:  That's right.  Okay.  But, 6 

that should be put in there as one so we won't forget that -- to 7 

indicate that.  That was the status.  Okay.  That was the only 8 

other thing on that page. 9 

  Did we? 10 

  VICE CHAIRPERSON RENSHAW:  We didn't move yet. 11 

  CHAIRPERSON REID:  Do we have motion? 12 

  VICE CHAIRPERSON RENSHAW:  So move. 13 

  MEMBER LEVY:  Second. 14 

  CHAIRPERSON REID:  All in favor? 15 

  (Ayes.) 16 

  CHAIRPERSON REID:  With the amendments as 17 

indicated by Board Members. 18 

  MEMBER LEVY:  And I'd just like to specify that 19 

I'm voting to approve with the exception of Case Number 16739 in 20 

which I didn't sit. 21 

  MEMBER MAY:  And I did not vote.  I was not 22 

present. 23 

  MR. HART:  Madam Chair, that is it for the -- the 24 

minutes are now complete. 25 
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  CHAIRPERSON REID:  Okay.  Thank you very much. 1 

  All right.  Now, we will continue with the 2 

remainder of our meeting scheduled for the morning. 3 

  Mr. Hart. 4 

  MR. HART:  The next case is Application Number 5 

16747 of Ellen E. Mackey, pursuant to 11 DCMR 3103.2 for a 6 

variance from the rear yard provisions under Section 774, a 7 

variance from the off-street parking provisions under Section 8 

2101, and variances from Subsection 2001.3 to allow an addition 9 

to a structure that is nonconforming as to floor area ratio in 10 

the C-1 District at premises 5108 MacArthur Boulevard, N.W. 11 

(Square 1418, Lot 6809). 12 

  The hearing date was September 20th, 2001. 13 

  At its September 20th, 2001 public hearing, the 14 

Board heard this case and requested that additional submissions 15 

be made by the close of business September 25th, 2001.  The 16 

requested submissions are in your packages. 17 

  The participating Board Members are Ms. Sheila 18 

Cross Reid, Mr. Geoffrey Griffis, Mr. David Levy, and Mr. Peter 19 

May. 20 

  The case is now before the Board. 21 

  VICE CHAIRPERSON RENSHAW:  Madam Chair, just to 22 

state that I was not present for this case.  So, I will not be 23 

voting. 24 

  CHAIRPERSON REID:  Okay.  Thank you. 25 
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  All right.  Board Members this case is open for 1 

discussion.  As you remember it, it's a use variance and it's a 2 

very variance for under Section 774 and one for off-street 3 

parking.  That was the only one.  Off-street parking under 2101 4 

and variances from Subsection 2001.3 to allow a structure that 5 

is nonconforming as to the floor area ratio. 6 

  Remember this one was the one that had the 7 

unusual configuration with being landlocked and want to put 8 

addition in the rear. 9 

  So, this matter's open for discussion at this 10 

time or a motion. 11 

  I should say that we've kind of gotten away from 12 

that, but discussion should be opened up with a motion and if 13 

it's a motion just for discussion, just to indicate such. 14 

  MEMBER MAY:  I'm sorry.  You're looking for a 15 

motion to discuss this case? 16 

  CHAIRPERSON REID:  No.  Either.  A motion to -- 17 

  MEMBER MAY:  Okay. 18 

  CHAIRPERSON REID:  -- either grant, deny or 19 

discussion. 20 

  MEMBER MAY:  Well, I move for further discussion 21 

based on the materials that were presented by the Applicant. 22 

  CHAIRPERSON REID:  All right.  Then  23 

let's -- 24 

  MEMBER LEVY:  Second that. 25 
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  CHAIRPERSON REID:  Okay.  Well, you don't have to 1 

move for a discussion.  Let's just open the floor for 2 

discussion. 3 

  MEMBER LEVY:  Madam Chair. 4 

  CHAIRPERSON REID:  Yes. 5 

  MEMBER LEVY:  One of the concerns that I had when 6 

we last heard this case was regarding a neighboring property and 7 

the impact of the addition to the Applicant's property on the 8 

sunlight to the neighboring property and it appears to me from 9 

the additional materials that have been submitted that the owner 10 

of the neighboring property has signed a petition supporting the 11 

project.  So, that would satisfy my concerns to that effect. 12 

  CHAIRPERSON REID:  Mr. Griffis. 13 

  MEMBER GRIFFIS:  Yes, actually, I think what you 14 

were trying to say in the beginning is that we put a motion on 15 

the table, second it, and then we have discussion.  So, I would 16 

do that unless -- well, I would move that we approve the 17 

variances from nonconforming property requirements 2001.3, also 18 

for ratio requirements Section 771, and the rear yard 19 

requirements Section 774, and the parking requirements Section 20 

2101 for the Case Number 16747 noted in parentheses Hair Zone. 21 

  I think first of all I have no problem actually 22 

with the parking requirements.  I think this is an existing 23 

urban retail and I think it's almost an impossibility if it 24 

isn't an impossibility of providing parking.  I think that was 25 
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fairly clear. 1 

  I think the FAR discussion is also one of merit 2 

in the fact that the two levels below the first are not co-3 

compliant in terms of height based on the case that we have 4 

there, also not usable in terms of the existing retail 5 

establishment.   6 

  I had some concern in terms of expanding into the 7 

rear yard and filling out that, but I found two things.  One, 8 

the exceptional -- the uniqueness of this was, in fact, the 9 

addition that was built on adjacent property that closed off the 10 

access alley which also created basically a dead end in the back 11 

and I believe that -- and I shared your concern in terms of the 12 

adjacent neighbor and how they felt they might be impacted.  I 13 

think the case has been made certainly in regards to the 14 

neighbor not having a problem with that and secondly, it may be, 15 

in fact, a good use in terms of building and expanding the back 16 

of the retail. 17 

  CHAIRPERSON REID:  So, you think that the 18 

property is unique? 19 

  MS. PRUITT:  Excuse me, Madam Chair. 20 

  CHAIRPERSON REID:  Yes. 21 

  MS. PRUITT:  Prior to going on, who seconded the 22 

motion? 23 

  MEMBER LEVY:  No one has, but I'll second it. 24 

  MS. PRUITT:  That's what I -- 25 
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  MEMBER GRIFFIS:  I just went on yammering.  So. 1 

  MS. PRUITT:  Mr. Levy, you're seconding it? 2 

  MEMBER LEVY:  Yes. 3 

  MS. PRUITT:  Thank you. 4 

  CHAIRPERSON REID:  So, you feel the property is 5 

unique for the reason you just stated? 6 

  MEMBER GRIFFIS:  Yes. 7 

  CHAIRPERSON REID:  And the practical difficulty? 8 

  MEMBER GRIFFIS:  Well, I think the practical 9 

difficulty goes to several things.  I think the strongest is the 10 

non-compliant height on the floors below the first main level.  11 

I think the practical difficulty also in terms of its uniqueness 12 

is the addition that was put onto the adjacent property that 13 

closed off any access to that area. 14 

  CHAIRPERSON REID:  And you don't think that there 15 

is an adverse impact? 16 

  MEMBER GRIFFIS:  I think the adverse impact has 17 

been addressed and I think that it -- be frank, it's not the 18 

strongest case I've seen, but I do not believe that there is an 19 

adverse impact at this -- with this case. 20 

        CHAIRPERSON REID:  Yes, there was not -- there was -- 21 

I'll agree.  There was not an issue made as to like air, 22 

parking, traffic or the light on this particular property and 23 

what about the zoning map, the zoning plan?  You feel that it 24 

does not impair the intent and integrity of such? 25 
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  MEMBER GRIFFIS:  I absolutely agree.  I do not 1 

believe that it impairs the integrity or the intent of the 2 

zoning map. 3 

  I would give a recommendation frankly though as 4 

we move forward, as the design progresses on this that they had 5 

made the case that this -- one of the expansion was to capture 6 

more light and ventilation based on the fact of what the nature 7 

of the business is and I would hope that the elevation then 8 

actually reflects that.   9 

  I don't think it ties -- I think the case is made 10 

without that issue and then frankly in my mind, I removed that 11 

in my deliberations.  If it was to be brought back, I would say 12 

there is a need for a substantial more glazing on that.   13 

  Now, I do know that there are building code 14 

regulations that will deal with some of that, but I hope they 15 

would maximize it. 16 

  MEMBER MAY:  I guess the question that still 17 

lingers for me is that, you know, given the circumstances of the 18 

property, I can understand why it is sensible and reasonable to 19 

be able to have a variance for the rear yard requirements and 20 

parking requirements.  Things like that.  But, the FAR 21 

limitation is what still troubles me and I wonder why we should 22 

be considering the exception or the variance from the FAR 23 

limitation in this case. 24 

  I can see building -- being able to build up to 25 
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the FAR because right now the usable square footage of the 1 

property because of the nature of the building and of the site 2 

has been limited by, you know, essentially the ceiling heights 3 

and that would justify in my mind going up to a full 1.0 FAR 4 

based on the usable square footage calculations that were 5 

provided by the Applicant.   6 

  But, to exceed it, I'm not sure what the 7 

justification is for that.  So, if anybody can help me with 8 

that. 9 

  MEMBER GRIFFIS:  My understanding in dealing with 10 

that is the fact that there's so much of the space that is non-11 

occupiable based solely on this case, that they are -- is non-12 

occupiable space that counts towards the floor area ratio that 13 

they then are not able to utilize that and that is what is the 14 

basis for the request for a variance so they might add to the 15 

floor area ratio and make it occupiable and that's what would 16 

burst the ceiling on it. 17 

  MEMBER LEVY:  I think that if I might add that 18 

additionally the real usable space that they're trying to build 19 

is at the top level of the addition in order to get to the 20 

ground floor in the front of the building.  So, if they were to 21 

build a lesser amount of FAR or additional FAR, then it would 22 

amount to basically having -- I mean I don't know how that would 23 

look architecturally.  But, the usable space you're looking at 24 

gaining is at the third level I believe of the addition. 25 
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  So, somehow you'd have to get up to the third 1 

level to build the usable space. 2 

  Is it three levels or two?  I forget. 3 

  MEMBER GRIFFIS:  It's three levels and what's 4 

interesting about it is that the street level is the usable 5 

space at this point and that's the other uniqueness of this is 6 

the grade that drops dramatically.   7 

  So, we actually have semi-below grade levels and 8 

according to their calculations in this case, there is FAR 9 

square footage on those levels below the street level that are 10 

non-occupiable and, therefore, are not usable, but count towards 11 

the FAR. 12 

  CHAIRPERSON REID:  Okay.  All in favor? 13 

  (Ayes.) 14 

  CHAIRPERSON REID:  Opposed?  Did everyone vote? 15 

  BOARD MEMBER:  Opposed. 16 

  CHAIRPERSON REID:  All right.  Thank you. 17 

  MR. HART:  Staff would record the vote as 4-0-1. 18 

  CHAIRPERSON REID:  No. 19 

  BOARD MEMBER:  Three. 20 

  CHAIRPERSON REID:  Three. 21 

  BOARD MEMBER:  Three. 22 

  CHAIRPERSON REID:  Ms. Renshaw -- 23 

  MR. HART:  Ms. Renshaw. 24 

  CHAIRPERSON REID:  -- not participating. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 47 

  MR. HART:  Okay.  Hold on.  3-1-1.  The motion 1 

was made by Mr. Griffis, seconded by Mr. Levy.    The 2 

next case -- 3 

  MEMBER GRIFFIS:  Mr. Hart, actually, I didn't 4 

make the motion on that or did I? 5 

  MS. PRUITT:  Yes, you did. 6 

  MEMBER GRIFFIS:  Oh, forgive me.  I -- 7 

  CHAIRPERSON REID:  For the purpose of discussion 8 

and then Mr. Levy seconded it. 9 

  Mr. Hart, in regard to the next case, I think 10 

we're going to re-sequence that -- table that discussion as well 11 

corp counsel to come out in that regard and move onto the next 12 

one. 13 

  MR. HART:  Okay. 14 

  CHAIRPERSON REID:  And I think Ms. Mitten has to 15 

come up for that one. 16 

  MR. HART:  Okay. 17 

  CHAIRPERSON REID:  Okay.  Ms. Sansone, were you 18 

here just now? 19 

  MS. SANSONE:  I was not. 20 

  CHAIRPERSON REID:  Okay.  Because we talked about 21 

doing that, the next case which is the appeal of the Spring 22 

Valley-Wesley Heights Citizen's Association to do that after 23 

we've done the other two this morning.  Okay. 24 

  MS. SANSONE:  After the -- 25 
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  CHAIRPERSON REID:  And then -- well, the thing 1 

about it was they were supposed to have something for us on 2 

that. 3 

  I've just been informed by staff that we are 4 

ready to go forward with the consideration of the Appeal Number 5 

16679 of Spring Valley-Wesley Heights Citizen's Association.  6 

So, we won't change the sequence.   7 

  Where is it?  Did you just give us something? 8 

  All right.  Go ahead and call it, Mr. Hart. 9 

  MR. HART:  Yes.  The Spring Valley? 10 

  CHAIRPERSON REID:  Yes. 11 

  MR. HART:  Okay.  This case, Madam Chair, is 12 

Appeal Number 16679 of Spring Valley-Wesley Heights Citizen's 13 

Association, pursuant to 11 DCMR 3100 and 3101 from the 14 

administrative decision of the Zoning Administrator, Zoning 15 

Review Branch, Department of Consumer and Regulatory Affairs in 16 

the issuance of building permit (No. B430091) that was issued on 17 

October 11th, 2000 to Charles A. Sisson for construction of a 18 

partial front porch, rear addition, and accessory garage to an 19 

existing dwelling in a WHOD/R-1-A District at premises 3020 43rd 20 

Street, N.W.  That's in Square 1621, Lot 70. 21 

  On August 27th, 2001, Charles Sisson, the owner of 22 

the property which is the subject of this appeal, submitted a 23 

motion to the Board to Dismiss the Appeal as Moot. 24 

  In a letter dated September 7th, 2001, the 25 
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Appellant, the Spring Valley-Wesley Heights Citizen's  1 

Association, filed a Motion to Deny the Motion to Dismiss the 2 

Appeal as Moot which was submitted by the property owner Charles 3 

Sisson. 4 

  The Motion is now before the Board. 5 

  CHAIRPERSON REID:  All right.  Thank you.   6 

 MEMBER LEVY:  Yes, Mr. Hart, would you please clarify 7 

the motion that's before us?  I'm sorry.  I didn't quite 8 

understand what you just read. 9 

  MR. HART:  The owner of the property submitted a 10 

motion to the Board to dismiss the appeal as moot.  The 11 

Appellant which is the Spring Valley-Wesley Heights Citizen's 12 

Association filed a motion to deny the motion -- 13 

  MEMBER LEVY:  Okay. 14 

  MR. HART:  -- to dismiss the appeal as moot. 15 

  MEMBER LEVY:  So, there are two motions before 16 

us? 17 

  MR. HART:  Yes. 18 

  MEMBER LEVY:  Thank you. 19 

  CHAIRPERSON REID:  Okay.  Given the complexity of 20 

this particular case and the fact that it has taken so many 21 

gyrations over such a long period of time, the staff, Mr. Antum 22 

or Ms. Kress will give us a little preliminary discussion that 23 

would give us some guidance as to which way we need to be 24 

proceeding. 25 
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  MS. SANSONE:  Yes, Madam Chair.  In this case, 1 

the grounds for the motion to dismiss are that the Board has had 2 

extensive proceedings in this case in BZA Appeal Number 16405 3 

and BZA Application Number 16521 which have occurred over the 4 

past several years.    Given the complexity of the record 5 

and the fact that the Appellant, the Spring Valley Association 6 

is challenging a new remedial permit, what we recommend is that 7 

the Board order that the entire record from the previous appeal 8 

case and the application case be made part of the record of this 9 

case and then have the parties -- give them the opportunity to 10 

designate the portions of the records of those two previous 11 

cases that they believe are pertinent to this new appeal.  So, 12 

the onus would be on the parties to identify any portions that 13 

they feel are redundant or that would show that they're not 14 

asking the Board to rehear the same matter. 15 

  Then because in its initial filings Spring Valley 16 

had identified six issues or arguments that they wish to make on 17 

appeal, what we would suggest is that the Board give Spring 18 

Valley the opportunity to brief each one of those six issues 19 

separately with the Zoning Administrator and Mr. Sisson then 20 

having the opportunity to file a brief in response on each issue 21 

and as they brief each issue, they can show whether a particular 22 

issue is, in fact, redundant and has been heard before and 23 

should be dismissed as moot or they can address it on the merits 24 

and then Spring Valley to have the opportunity to rebut that of 25 
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course. 1 

  So, what we're recommending is that at this point 2 

the Board hold the motion to dismiss the case as a whole in 3 

abeyance, but still allow Mr. Sisson to make his arguments about 4 

dismissing individual arguments once the case is fully briefed 5 

and to that end, we had identified a potential briefing schedule 6 

of November 6th for the opening brief for Spring Valley.  That's 7 

approximately four weeks -- four or five weeks to prepare an 8 

opening brief with the designation other portions of the record 9 

they wish to rely on.   10 

  The Zoning Administrator and Mr. Sisson having 11 

another four weeks to file a response.  Again identifying what 12 

portions of the record they believe would show the particular 13 

issue is, in fact, moot or respond, you know, supporting their 14 

other arguments. 15 

  And Spring Valley then to have a couple weeks for 16 

rebuttal of December 18th with the hearing on the appeal 17 

scheduled for January 15th. 18 

  CHAIRPERSON REID:  Okay.  So, basically, I think 19 

what we're saying is that we're going to now in order to hold 20 

the decision in abeyance, does that require a motion or is that 21 

something we just do by consensus? 22 

  MS. SANSONE:  Probably you could approach it 23 

either way by motion or consensus. 24 

  CHAIRPERSON REID:  Okay.  So, then we would hold 25 
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it in abeyance and given the instructions that you have laid 1 

forth with the time lines as so indicated and persons -- 2 

affected parties and persons will be so notified? 3 

  MS. KRESS:  Yes, and we can put this in a typed 4 

formed to be ready very quickly within a day or so and have it 5 

out in the mail to the parties -- 6 

  CHAIRPERSON REID:  Okay. 7 

  MS. KRESS:  -- so that they are aware of the 8 

upcoming events and when, but I believe there is sufficient time 9 

in this schedule to allow everyone the appropriate time to 10 

respond. 11 

  CHAIRPERSON REID:  Okay.  Board Members, any 12 

discussion regarding this?  Any comments? 13 

  COMMISSIONER MITTEN:  I think it's a good 14 

recommendation and because I had not been a participant in the 15 

original appeal, I think that the course that's being 16 

recommended is very helpful to me because I at the moment am not 17 

clear on the degree of redundancy with the original appeal and 18 

having the parties to the case point out those sections of the 19 

previous record that are relevant and to the extent they're 20 

redundant, would be very helpful to me. 21 

  CHAIRPERSON REID:  Would you like to make the 22 

motion? 23 

  COMMISSIONER MITTEN:  If you want it in the form 24 

of a motion, I would move that we hold the motion to dismiss the 25 
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appeal as moot in abeyance. 1 

  CHAIRPERSON REID:  Okay. 2 

  VICE CHAIRPERSON RENSHAW:  Second. 3 

  CHAIRPERSON REID:  All right.  Any further 4 

discussion?  Okay.  All in favor? 5 

  (Ayes.) 6 

  CHAIRPERSON REID:  Opposed? 7 

  MR. HART:  Staff will attempt to record the vote. 8 

 Made by Ms. Mitten and seconded by Ms. Renshaw to hold the 9 

decision in abeyance under the conditions described by 10 

corporation counsel. 11 

  MS. PRUITT:  Madam Chair, can we go over those 12 

dates again just to be clear? 13 

  CHAIRPERSON REID:  Yes. 14 

  MS. PRUITT:  I have November 6 opening briefing 15 

for Spring Valley.  Four weeks later which is December 4th, the 16 

ZA and Mr. Sisson -- 17 

  MS. KRESS:  No, it was November -- 18 

  MS. PRUITT:  6th. 19 

  MS. KRESS:  6th. 20 

  MS. PRUITT:  November 6.  Four weeks later which 21 

would be December 4th, ZA and Sisson get to respond and then on 22 

December 18th Spring Valley has a rebuttal with the hearing on 23 

January 15th.  Is that correct? 24 

  MS. KRESS:  We wanted to add something that was 25 
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not mentioned.  Was that the ANC also have the response on 1 

December 4th. 2 

  MS. PRUITT:  Okay. 3 

  MS. KRESS:  And then the Spring Valley rebuttal 4 

on the 18th and the hearing -- December 18th and the hearing on 5 

January 15th and we have these notes and will be confirming them 6 

in writing. 7 

  COMMISSIONER MITTEN:  Can I just ask one follow-8 

up question?  Which is in terms of perhaps a recommendation from 9 

Ms. Kress or Ms. Sansone.  Would we take up the motion to 10 

dismiss the appeal as moot at the commencement of the hearing 11 

or, you know, I mean I guess I'm wondering if maybe we should 12 

take that up before -- to the extent that we want to grant the 13 

motion after we get all the submissions, we wouldn't want to 14 

have everyone come and assemble expecting a hearing when we 15 

plan, you know, to the extent that we would want to grant that 16 

motion. 17 

  MS. KRESS:  Let me begin answering that and I 18 

will refer it to Ms. Sansone after that.   19 

  The intent is that it be broken down by issue and 20 

that what's held in abeyance is the whole motion.  What we're 21 

suggesting is -- and that it happened in the briefings and the 22 

responses to those briefings is that what comes before you or at 23 

least the six items that we so far have from Spring Valley that 24 

they're briefing, but that the motion to dismiss as moot is done 25 
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on each one of those issues as the case is made and the response 1 

given. 2 

  So, to answer your question, I think what we're 3 

suggesting is that it be done on an issue by issue basis rather 4 

than in a larger general motion. 5 

  COMMISSIONER MITTEN:  And I don't disagree with 6 

that.  I guess I'm just questioning the timing of it and 7 

shouldn't that issue be taken or those six issues be taken up 8 

sometime prior to the commencement of the hearing so that to the 9 

extent that the Board were, you know, to grant say we were to 10 

dismiss all six issues as being redundant or moot, we wouldn't 11 

want to have brought everybody down here thinking that we were 12 

going to have a hearing.  That's my concern. 13 

  MS. KRESS:  Yes, thank you.  I understand that 14 

now and that seems like an excellent idea.  Perhaps it would be 15 

good to then have the Board at their meeting, the first meeting 16 

in January, decide the motion issues and then any issues left 17 

would be then heard on January 15th. 18 

  COMMISSIONER MITTEN:  That sounds good. 19 

  MS. KRESS:  We haven't set, but I believe January 20 

1st is Tuesday and so, I believe we'll probably have the first 21 

meeting in January January 2nd.  I don't have it quite in front 22 

of me, but that's the date -- the first meeting in January would 23 

be the date we would suggest for you to review those motions and 24 

consider those that you want to in the manner we wish it.   25 
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  What is the date?  Am I correct?   1 

  Yes, it appears we would recommend that the 2 

meeting in January go to Wednesday, January 2nd obviously 3 

instead of January 1st, Tuesday. 4 

  CHAIRPERSON REID:  Okay.  All right.  All right. 5 

 Thank you.  Next.  Next.  Then we move on now to the next case. 6 

  MR. HART:  The next case before the Board, Madam 7 

Chair, is Appeal Number 16716 of the Nebraska Avenue 8 

Neighborhood Association pursuant to 11 DCMR 3105 and 3106 for 9 

the administrative decision of the Zoning Administrator, 10 

Department of Consumer and Regulatory Affairs in the issuance of 11 

a Building Permit Number B435464 issued on March 3rd, 2001 to 12 

Sunny and Louis Keyes, et al to permit the construction of a 102 13 

unit handicapped assisted living apartment residence in a R-2 14 

and R-5-D District at premises 511, 5113, 5117, 5119, 5121, 15 

5123, and 5125 Connecticut Avenue, N.W. and 5201, 5203, and 5205 16 

Chevy Chase Parkway, N.W.  These are in Square 1989, Lots 49-57 17 

and 161. 18 

  The hearing dates were June 26th, July 10th and the 19 

17th, and August 3rd, 2001. 20 

  The Appellant Nebraska Avenue Neighborhood 21 

Association and Advisory Neighborhood Commission 3G. 22 

  The Appellee was Zoning Administrator. 23 

  The Intervenor is Sunrise Assisted Living, LLC. 24 

  The Board Member participating on August 3rd, 2001 25 
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were Sheila Cross Reid, Geoffrey H. Griffis,  David W. Levy, and 1 

Carol J. Mitten. 2 

  The decision was September 4th, 2001. 3 

  On a motion made by Geoffrey Griffis, seconded by 4 

David Levy, the Board voted 3-1-1 to DENY the Appeal on two 5 

issues--the issue of review by the Office of Planning and the 6 

elevator penthouse setback.  That was voted by Geoffrey Griffis, 7 

David Levy, Sheila Cross Reid to deny, Carol J. Mitten by proxy 8 

vote to support and Anne Renshaw recused. 9 

  On a motion made by Geoffrey Griffis, seconded by 10 

Sheila Cross Reid, the Board voted 4-0-1 to DENY the Appeal on 11 

all issues except review by the Office of Planning and the 12 

elevator penthouse setback. This was with Geoffrey Griffis, 13 

Sheila Cross Reid, David Levy, and Carol Mitten by proxy vote to 14 

deny.  Anne Renshaw recused. 15 

  Ms. Carol Mitten is requesting reconsideration by 16 

the Board. 17 

  CHAIRPERSON REID:  Thank you very much. 18 

  VICE CHAIRPERSON RENSHAW:  Madam Chair, as I am 19 

recused, I will not be participating in this case and will leave 20 

the room. 21 

  CHAIRPERSON REID:  Thank you. 22 

  COMMISSIONER MITTEN:  Madam Chair, could I speak 23 

to my motion for reconsideration? 24 

  CHAIRPERSON REID:  By all means. 25 
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  COMMISSIONER MITTEN:  Thank you.  I appreciate 1 

the opportunity to make the motion because as you know, I was 2 

not present on September 4th and I attempted to proxy in not 3 

only vote, but my explanation for the vote which I think perhaps 4 

I didn't do a good enough job which is why I'd like another shot 5 

at it. 6 

  And my request for consideration relates to the 7 

second motion is on our summary sheet which really bears on two 8 

issues which relate to the review by the Office of Planning of 9 

the roof plan and the issue regarding the setback for the 10 

elevator penthouse. 11 

  And to the first issue, as I read the transcript 12 

of the discussion, there seemed to be a consensus that it was a 13 

finding of fact that the referral of the roof plan to Office of 14 

Planning had not been made and yet the decision was made not to 15 

grant the appeal on that basis and I guess my concern is that 16 

the Board was more concerned about the consequence of granting 17 

the appeal on that basis as opposed to whether or not the case 18 

had been made.  I mean if you say on the one hand, yes, that is 19 

a fact, but we won't grant the appeal on that, to me, those are 20 

inconsistent conclusions to draw. 21 

  And the second issue, I know there was a 22 

discussion about Section 411 which relates to roof structures 23 

and there was concern expressed that the section is confusing 24 

and cumbersome and so on and I think that I share that view, but 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 59 

the solution to that is not to allow the Zoning Administrator to 1 

make interpretations that are inconsistent with the plan 2 

language of the Zoning Ordinance, but rather to make a request 3 

that the Zoning Commission, you know, revisit that section and I 4 

can elaborate if you want on my concerns about the 5 

interpretation, but I guess as a threshold issue, the Board 6 

needs to decide whether, in fact, they want to reconsider one or 7 

both of the issues that I've raised. 8 

  CHAIRPERSON REID:  Well, let us discuss it.   9 

  Mr. Griffis, did you want to make a motion for 10 

discussion or did you want to second?  Now, her motion is for 11 

reconsideration.  If you want to second it for purposes of 12 

discussion and then we can discuss and then take a vote or -- 13 

  MEMBER GRIFFIS:  Yes, I would second for purposes 14 

of discussion. 15 

  CHAIRPERSON REID:  Yes. 16 

  MEMBER GRIFFIS:  I think first of all, Ms. 17 

Mitten, you did read the testimony.  You can see that there was 18 

great deliberation on this and it was fairly complicated and I 19 

think the Board all appreciated, in fact, your proxy which was 20 

not just votes, but actually explanation.   21 

  I think Ms. Kress read and argued for you fairly 22 

well and I think to be clear on what we were dealing with as I'm 23 

sure you are aware, but maybe from my own remembrance of this is 24 

the fact that we're looking for an appeal to the permit which 25 
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goes to the crux of the issue before us that is substantiated, 1 

of course, by the issues behind. 2 

  I think without going deep into revisiting this 3 

that I am satisfied that we moved this in our deliberations and 4 

discussions to an adequate if not very adequate level and I 5 

believe the vote reflects that. 6 

  CHAIRPERSON REID:  This is very interesting 7 

because I agree with you, Mr. Griffis.  I think that we did not 8 

lightly take these issues that were before us and that we gave 9 

considerable time to the discussion and consideration thereof. 10 

  But, I do have a question for Ms. Mitten in 11 

regard to it not having been referred.  The roof structure not 12 

being reviewed by the Office of Planning.  It was not referred. 13 

 That was the issue.  14 

  Correct? 15 

  COMMISSIONER MITTEN:  That's one of the two 16 

issues.  Yes. 17 

  CHAIRPERSON REID:  No, I'm referring only to this 18 

particular one. 19 

  COMMISSIONER MITTEN:  Okay.  Yes, that's an 20 

issue. 21 

  CHAIRPERSON REID:  Okay.  And in regard to that, 22 

it wasn't done and the only thing that could be done to remedy 23 

that would be to have it referred, but that would be like after 24 

the fact.  But, then I don't see how we could possibly address 25 
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the issue of that.  It would have to be referred and responded 1 

back and reviewed within a certain period of time which is what? 2 

 What was it?   3 

  COMMISSIONER MITTEN:  Fifteen days. 4 

  CHAIRPERSON REID:  Fifteen days.  I mean there's 5 

no way that we could correct that. 6 

  COMMISSIONER MITTEN:  Well, actually, I had a 7 

discussion with Mr. Bergstein before coming out here. 8 

  CHAIRPERSON REID:  Yes. 9 

  COMMISSIONER MITTEN:  And what his suggestion was 10 

that at the point of an appeal we are now in the shoes of the 11 

Zoning Administrator and he suggested that this Board in the 12 

shoes of the Zoning Administrator could make the referral to the 13 

Office of Planning and we would have to reopen the record to 14 

accept their report.  We would leave it open only for that 15-15 

day period. 16 

  And the thing that I think is interesting about 17 

these two issues is to me they're related because the Office of 18 

Planning to the extent that they had a view and, you know, I 19 

don't know what their view is, that was inconsistent with the 20 

Zoning Administrator's interpretation.  That would have been 21 

called into question through their examination of the roof plan 22 

whether or not the Zoning Administrator had indeed made the 23 

right interpretation.  Not to say that they could overrule him, 24 

but they might have had some bearing on that discussion, but, 25 
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the fact that we never got any input from the Office of Planning 1 

really, I think, did not serve the process.  So, in part, the 2 

referral to the Office of Planning would give us information 3 

about the interpretation regarding the setback.   4 

  So, that's how I see these two things as being 5 

related.   6 

  So, if, I mean, the solution to the first issue 7 

that Mr. Bergstein had suggested was that we could make the 8 

referral ourselves and reopen the record for a 15-day window to 9 

accept an Office of Planning report regarding the roof plan.  10 

That's a solution if -- 11 

  CHAIRPERSON REID:  Well, if we could do that, 12 

then the ruling as far as it having been referred to the Office 13 

of Planning -- if Ms. Sansone could come here.  What about that? 14 

 I mean if, in fact, we could waive the ruling as to -- not 15 

waive the ruling but the time frame as far as like it being now 16 

after the fact that we referred it to Office of Planning, could 17 

we waive that requirement in the first place?  Is that the -- 18 

since it wasn't done. 19 

  MS. SANSONE:  Madam Chair, I don't believe 20 

there's a provision that would allow the Board to waive the 21 

regulation requirement that it be done if that's what you were 22 

asking. 23 

  CHAIRPERSON REID:  Yes.  We can't do that? 24 

  MS. SANSONE:  I don't believe so.  You -- 25 
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  CHAIRPERSON REID:  Yes. 1 

  MS. SANSONE:  I mean I wasn't here for the 2 

hearing and I'm not familiar with the basis for that portion of 3 

the decision. 4 

  CHAIRPERSON REID:  So, I mean, no, that was just 5 

a question thrown out.  We can't do that, but we can have it -- 6 

refer it now to the Office of Planning?  I mean that's 7 

permissible with the waiver of the 15-day requirement 8 

provisional?  All of that we could do after the fact? 9 

  MS. SANSONE:  Madam Chair, well, Member Mitten 10 

has made a motion to reconsider that particular vote. 11 

  CHAIRPERSON REID:  Yes. 12 

  MS. SANSONE:  So, if the Board were to vote on 13 

that motion and approve Ms. Mitten's motion, then you could take 14 

up this question of referral to the Office of Planning as a 15 

second motion with the appropriate time limit and consider that. 16 

  MEMBER GRIFFIS:  Madam Chair, if I could 17 

interject, I think what Ms. Mitten -- the motion before us is 18 

for reconsideration.  I think it has to be based on the fact 19 

that we perhaps didn't deliberate or understand or comprehend 20 

the case and then, therefore, the vote that we cast. 21 

  CHAIRPERSON REID:  Yes. 22 

  MEMBER GRIFFIS:  I think first of all when we get 23 

into if we're referring to the planning, it does open the door 24 

to both of the votes.  I believe and I feel fairly strongly that 25 
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we took the time and the deliberation and we did hear very 1 

articulately Ms. Mitten's, although not from her own voice, her 2 

arguments during the day and I think that all the Board Members 3 

I can say definitively myself took into account what her 4 

position was and I do not feel that there was a lacking of 5 

argument that would then move us to a reconsideration of these 6 

two issues. 7 

  CHAIRPERSON REID:  Mr. Levy, did you have any 8 

comments? 9 

  MEMBER LEVY:  I would, I guess, just build on 10 

what Mr. Griffis has just said and ask Ms. Mitten if, in fact, 11 

that is your point that we didn't understand your position when 12 

we voted or your explanation of the issues? 13 

  COMMISSIONER MITTEN:  Well, I guess some of the 14 

things that were said that I read in the transcript seemed to 15 

suggest that there was a greater degree of concern about the 16 

consequence of granting the appeal as opposed to the substance 17 

of granting the appeal and really my concern is that even if I 18 

don't agree with the decision of the Board, I want the decision 19 

of the Board to be tenable in a court. 20 

  And just maybe -- maybe you just need to walk me 21 

through one point which is to me the most glaring inconsistency. 22 

 Which is there was an agreement by the Board that yes, the 23 

finding of fact will be made that the referral to the Office of 24 

Planning was not made.  So, you say yes, the Appellant is 25 
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correct.  The referral was not made. 1 

  But, we're going to ignore that.  We're not going 2 

to grant the appeal.  So, how do you say on the one hand that 3 

they're correct and then say on the other hand that you will not 4 

grant the appeal? 5 

  That to me makes the decision vulnerable. 6 

  MEMBER GRIFFIS:  I think the logic in -- I don't 7 

want to delve too far into this, but frankly, the logic in terms 8 

of referring to the Office of Planning was this in my mind.  We 9 

did understand we would -- we agreed to the fact that it did not 10 

happen, but was that a basis for negating the permit and it was 11 

the feeling of this Board Member that that was not the basis to 12 

grant the appeal upon and, therefore, it was stated that it was 13 

a finding of fact to the case that it was not referred to the 14 

Office of Planning. 15 

  COMMISSIONER MITTEN:  So, let's just carry that 16 

another step further.  Which is that without granting the appeal 17 

on that basis, the referral, in fact, can now be made and with 18 

the input of the Office of Planning, you can say we've made the 19 

referral if they choose to respond within the 15-day window and 20 

you can say maybe the Office of Planning will say we have no 21 

issue and, therefore, with that additional information, the 22 

Board could deny the appeal. 23 

  But, I think to say to the public yes, we read 24 

the plan language of Zoning Ordinance.  We know the Zoning 25 
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Administrator ignored it and we think that's okay.  I think 1 

that's a bad message to send. 2 

  MEMBER GRIFFIS:  No.  Yes, and I would agree.  I 3 

don't think we're indicating that we think it's okay.  The point 4 

is that it didn't prove to the level of granting the appeal on 5 

the permit and I think we ought to be clear with that. 6 

  The other piece of it in terms of referring to 7 

the Office of Planning again goes to the issue that we were not 8 

able to make the decision.  Even the planning report itself on 9 

the cases are to be given great weight, but that doesn't mean we 10 

are mandated to follow these.  It is certainly part of the 11 

advice. 12 

  Again, it goes back to the fact that we would 13 

question our own judgment and our own voting and our own 14 

deliberations on this case and I don't think at this point -- I 15 

cannot predict the future, but I don't think at this point that 16 

planning could come in with something in regards to that 17 

specific issue in terms of the review of the roof that would 18 

frankly open my eyes to something that I have missed. 19 

  CHAIRPERSON REID:  I agree with you, Mr. Griffis. 20 

 I think that what it goes to is the merits of the case as to 21 

whether or not the Board Members felt within our discretion that 22 

given the merits of the case that was before that the decision 23 

could be made without the Office of Planning -- without having 24 

been referred to the Office of Planning and we did not feel that 25 
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it would have such a materially different impact on our decision 1 

that we'd vote differently. 2 

  In other words, we felt notwithstanding the fact 3 

that it had not been referred to the Office of Planning that 4 

given the case before us that we could still make a decision in 5 

that regard and we acknowledged the fact that it had not been 6 

referred, but that didn't negate our being able to make a 7 

decision based on all the other materials and submissions and 8 

the plans that we had before us. 9 

  COMMISSIONER MITTEN:  If I could just made one 10 

quick response and then we can move on because I feel like I'm 11 

just going to give it my one last little shot. 12 

  Which is in terms of whether or not guidance from 13 

the Office of Planning would have been at all helpful or 14 

persuasive to the Board -- 15 

  CHAIRPERSON REID:  Yes. 16 

  COMMISSIONER MITTEN:  -- discussion that I read 17 

in the transcript relating to the application of Section 411 -- 18 

Subsection 411 and, you know, I sensed that there was some 19 

ambivalence about what the proper interpretation was regarding 20 

the penthouse setback and whether or not it was properly 21 

considered an architectural embellishment.  Because on the one 22 

hand, you're treating it as a penthouse because you're waiving 23 

the FAR within the FAR exemption.  So, you're treating it as a 24 

penthouse on one hand and then choosing to call it an 25 
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architectural embellishment on the other hand and I sensed from 1 

my reading of the record that there was not clear, decisive 2 

thought by the Board.  There was some ambivalence. 3 

  So, my sense is that guidance from the Office of 4 

Planning on that matter might have been persuasive.  So, that -- 5 

  CHAIRPERSON REID:  But, the point that we're 6 

making is that we did in considering the matters that were 7 

before us in regard to the roof structure and whether or not it 8 

was an architectural embellishment or not and whether or not it 9 

was counted  in the FAR and whether or not the Office of 10 

Planning Report would have given us additional guidance, the 11 

point that you may be missing is that notwithstanding that, we 12 

felt that there was adequate enough information before us for us 13 

to be able to make a concise opinion and to draw a conclusion 14 

and remember we also go input from Toriabello in regard to not 15 

just the interpretation of the regulations but also as to the 16 

tradition and what is customary as far as the Zoning 17 

Administrator's Office is concerned and I think that based upon 18 

all of the information that was before us, we felt comfortable 19 

moving ahead with the denial of the appeal. 20 

  In other comments?  All right. 21 

  Then your motion for the reconsideration and you 22 

second it.  All right.  All in favor? 23 

  (Ayes.) 24 

  MS. PRUITT:  I'm sorry.  Can we do that again? 25 
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  CHAIRPERSON REID:  Opposed?  No.  Opposed?  So, 1 

you -- 2 

  MEMBER GRIFFIS:  I'm opposed, Madam Chair. 3 

  CHAIRPERSON REID:  I'm opposed.  I'm opposed to 4 

the motion of reconsideration. 5 

  Mr. Levy, you're -- 6 

  MEMBER LEVY:  I voted in favor. 7 

  CHAIRPERSON REID:  In favor of the 8 

reconsideration.  Okay.  So, now, we have a split. 9 

  MEMBER GRIFFIS:  It's denied.  It takes three to 10 

win. 11 

  CHAIRPERSON REID:  Oh.  Okay.  All right.  Okay. 12 

 All right.  Let's do that again. 13 

  The motion is for reconsideration.  It was a 14 

second.  The vote is all in favor? 15 

  (Ayes.) 16 

  CHAIRPERSON REID:  Opposed? 17 

  MEMBER GRIFFIS:  Opposed. 18 

  CHAIRPERSON REID:  Opposed. 19 

  MS. KRESS:  Staff should record the vote. 20 

  MR. HART:  Staff should record the vote as 2-2-2. 21 

  MS. KRESS:  To reconsider. 22 

  MR. HART:  To reconsider.  That means the vote 23 

actually fails. 24 

  MS. KRESS:  Does not carry for lack of a 25 
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majority. 1 

  CHAIRPERSON REID:  Okay. 2 

  MR. HART:  Okay. 3 

  CHAIRPERSON REID:  Let me get this straight.   4 

  All right.  Mr. Hart, when we record the vote, 5 

then we move to the next one. 6 

  MR. HART:  The next case is Application Number 7 

16696 of Craig and Ann Goodman pursuant to 11 DCMR 3103.2 for a 8 

variance from the limitations of Subsection 2500.4 to allow a 9 

second-story addition to an accessory garage for maid's quarters 10 

and mother-in-law suite in the R-3 District at premises 3254 O 11 

Street, N.W.  That's Square 1230, Lot 809. 12 

  The hearing dates were May 1st, 2001 and July 17th, 13 

2001. 14 

  The application was heard by the Board at this 15 

July 17th, 2001 hearing at which is was determined that 16 

additional information was needed prior to the Board giving its 17 

decision.  The following submissions were requested: 18 

  *A Landscape Plan including location of the 19 

referenced granite wall. 20 

  *Information on replanting of the existing 21 

boxwood trees 22 

  *A Floor Plan 23 

  *Evidence of the Commission of Fine Arts 24 

rejection of the prior owner's attempt to expand the building 25 
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  *Cost of carrying lumber through the side yard to 1 

the back of the house. 2 

  The time line for these submissions were:  August 3 

22nd for the initial submissions; responses September 5th; 4 

finding of facts September 18th; and the decision today. 5 

  Participating members were or are Sheila Cross 6 

Reid, Ms. Renshaw, Mr. Griffis, Mr. Levy, and Ms. Carol J. 7 

Mitten. 8 

  The case is now before the Board. 9 

  CHAIRPERSON REID:  All right, Board Members.  I 10 

think that what we can do is to open the floor for discussion.  11 

Want to do it in form of a motion and then discussion or we 12 

could just have it for discussion.  I think that a motion is 13 

always good. 14 

  Ms. Mitten. 15 

  COMMISSIONER MITTEN:  Okay.  If you want to start 16 

with a motion, then I would move denial of the variance 17 

requested in Application Number 16696. 18 

  MEMBER LEVY:  I'll second that. 19 

  CHAIRPERSON REID:  Discussion. 20 

  COMMISSIONER MITTEN:  For the discussion of the 21 

variance that's been requested, I believe that the Applicant has 22 

not met their burden of proof and in saying that, what 23 

immediately becomes an issue is whether or not we're even 24 

focusing on the right variance. 25 
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  So, I guess I'll just have to move into that 1 

which is I believe that this is not only an issue related to 2 

height.  It's an issue related to use and in Section 2500.5 and 3 

I'll just read that.   4 

  It says in an R-1-A or R-1-B District an 5 

accessory private garage may have a second story used for 6 

sleeping or living quarters of domestic employees of the family 7 

occupying the main building and I know we had some discussion 8 

about this during the hearing  and it's a question of -- I know 9 

that the Applicant's position and perhaps it's shared by the 10 

Zoning Administrator is that because they are in R-3 that the 11 

provisions of the R-1-A and R-1-B Districts are automatically 12 

folded in but not this provision in my opinion and I can go into 13 

more detail on that if you like, but -- 14 

  CHAIRPERSON REID:  Did you say of the Chair? 15 

  COMMISSIONER MITTEN:  I'm sorry. 16 

  CHAIRPERSON REID:  Did you say the opinion of the 17 

Chair? 18 

  COMMISSIONER MITTEN:  No. 19 

  CHAIRPERSON REID:  Oh.  Okay.  20 

  COMMISSIONER MITTEN:  I said the Applicant and 21 

perhaps the Zoning Administrator. 22 

  CHAIRPERSON REID:  Okay.  I thought you said and 23 

the Chair. 24 

  COMMISSIONER MITTEN:  No.  If I did, I mis-spoke. 25 
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  CHAIRPERSON REID:  Okay. 1 

  COMMISSIONER MITTEN:  I didn't mean to say that. 2 

  And I believe that this provision does only apply 3 

to R-1-A and R-1-B and in the record, Ms. Sansone was kind 4 

enough to go back to the original Zoning Ordinance and show us 5 

how this has been rewritten over the years not to change its 6 

meaning, but just in the codification and the original meaning 7 

is clear that this was meant to be exclusive to the R-1-A and R-8 

1-B Zoning Districts and in order for this Applicant to be 9 

granted the request for this addition to their garage would not 10 

only require a variance from height, it would require a variance 11 

from the use provisions of 2500.5 and we have -- and because 12 

that hadn't been advertised and there's nothing in the record to 13 

support that and yet, I don't also believe that there's adequate 14 

evidence in the record to support why they should be granted the 15 

variance from 2500.4. 16 

  CHAIRPERSON REID:  All right.  Further 17 

discussion.  Was there a second?  There's no second? 18 

  VICE CHAIRPERSON RENSHAW:  Mr. Levy seconded it. 19 

  CHAIRPERSON REID:  Okay.  All right. 20 

  VICE CHAIRPERSON RENSHAW:  I believe. 21 

  This is a very convoluted case, a very difficult 22 

case and has resulted in I'm sorry to say kind of like a mini-23 

range war. 24 

  The case has put both the Applicant and the 25 
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opponents I believe to considerable expense, and I personally 1 

hate to see that, trying to prove one side or another side.  We 2 

have received into the file, Madam Chair, a great deal of 3 

information at the last moment and I am just wondering if any of 4 

this information should -- we should then put it out there for 5 

any kind of response by the other parties and I would like to 6 

hear from my colleagues as to their thoughts on this. 7 

  CHAIRPERSON REID:  Well, we can do one of two 8 

things.  If we feel that based on the information that has been 9 

submitted and the testimony at the hearings, we are prepared to 10 

take a vote today, we can do that or if you feel that you have 11 

inadequate information or you feel you need more information, 12 

then you could delay making a decision until such time that the 13 

additional information as requested has come into the record.   14 

  If you feel that any other materials or any other 15 

information that you may acquire may have a bearing on the 16 

output of the decision, then I think it would warrant having 17 

more information coming in, but if you feel today that you have 18 

enough to enable you to be able to make a rationale and just 19 

decision, then we can move forward. 20 

  COMMISSIONER MITTEN:  Madam Chair, I'm very 21 

sensitive as I know you are to giving the Applicants the full 22 

opportunity to make their case and, you know, there's been to 23 

the extent that the Board agrees with me, I believe that there's 24 

a use variance that's required that (a) has not been advertised 25 
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and (b) the Applicant has not had the opportunity to meet their 1 

burden. 2 

  There's an additional side yard issue that arises 3 

out of 2500.6, but as it relates to the variance that was 4 

advertised which is for the height which would relate solely to 5 

-- the Applicant never spoke to the issue of hardship that would 6 

be created by -- or that would be created by not granting the 7 

variance and without the use variance, the only use that the 8 

garage could be put to would be storage and there was no 9 

discussion of the fact that they have inadequate storage.  They 10 

have a three-car garage plus a storage section off to the side 11 

and I think in this case if we were to allow the Applicant to 12 

advertise additional variances and drag this out, the discord in 13 

the community that Ms. Renshaw made reference to is just going 14 

to get worse and I am not sure that the Applicant is capable of 15 

meeting the burden for the use variance and even for the height 16 

variance. 17 

  So, I guess I would -- well, I don't want to cut 18 

anybody off without giving them, you know, ample opportunity to 19 

make their case.  I don't think prolonging this is going result 20 

in anything but additional ill will in the community and it 21 

won't change the outcome. 22 

  MEMBER GRIFFIS:  Can I clarify a question to Ms. 23 

Mitten?  Because you're bringing up two issues.    One, 24 

you're stating fairly emphatically that the case has been made 25 
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that's before us and that is for the height variance. 1 

  COMMISSIONER MITTEN:  Yes. 2 

  MEMBER GRIFFIS:  Secondly, you're indicating that 3 

perhaps there's a use variance that needs to be applied for, but 4 

you are not indicating that you are not supporting this case 5 

based on the fact that there may be a use variance required. 6 

  Is that correct? 7 

  COMMISSIONER MITTEN:  That's correct.  Yes.  I 8 

see them as two distinctly different issues. 9 

  CHAIRPERSON REID:  So, with or without the use 10 

variance, you don't think that they made the case? 11 

  COMMISSIONER MITTEN:  Correct. 12 

  CHAIRPERSON REID:  All right. 13 

  MEMBER GRIFFIS:  And I'm not sure.  Maybe we can 14 

get clarity.  Because I'm not sure -- I think we ought to speak 15 

to the height variance and then perhaps move on.  Because I'm 16 

not sure how we would deal with the use variance.  We could 17 

recommend or do we -- 18 

  COMMISSIONER MITTEN:  Can I just maybe step back 19 

from that and let me tell you we have to reach some consensus 20 

first about the use variance because it impacts the burden of 21 

proof for the Applicant on the height variance. 22 

  CHAIRPERSON REID:  Well, wait a minute.  The use 23 

variance is not before us right now. 24 

  COMMISSIONER MITTEN:  But, we have to have some 25 
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consensus about what use the garage or the accessory structure -1 

- 2 

  CHAIRPERSON REID:  I agree with that. 3 

  COMMISSIONER MITTEN:  -- may be put to. 4 

  CHAIRPERSON REID:  And your point is very well 5 

taken. 6 

  However, I don't know why we -- why didn't we do 7 

this at first to have them add a use variance.  Because we did 8 

discuss this matter as far as the improper use of the addition 9 

for a family member vis-a-vis domestic.  Remember? 10 

  COMMISSIONER MITTEN:  Yes. 11 

  CHAIRPERSON REID:  So, at that point, we could 12 

have had it amended, but we didn't.  So, as such, I don't think 13 

we can consider a use variance that's not even before us, hasn't 14 

even been advertised in the first place. 15 

  Can we, Ms. Sansone?  Is she there? 16 

  MS. SANSONE:  Madam Chair, I think the whole 17 

question of use variance came up sort of throughout the thread 18 

of the extensive record in this case.  So, it's not as though 19 

the parties haven't been aware of it and haven't alluded to it. 20 

  It was never advertised.  The Applicant took the 21 

position that the use was a matter of right which the Office of 22 

Corporation Counsel does not agree with, but it hasn't been 23 

advertised and I think the Applicant's position was they didn't 24 

have to deal with it because they didn't believe they really 25 
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needed it. 1 

  So, I guess in a way the Applicant has been aware 2 

of the issue and has chosen to adopt a different strategy of 3 

dealing with it by not dealing with it. 4 

  CHAIRPERSON REID:  Well -- 5 

  MS. SANSONE:  If you wish to deal with the area 6 

variance and if you were to grant it for example, we could 7 

restrict the order to say the second story may not be used for 8 

human habitation.  That would be  a possibility or you could, 9 

you know, perhaps evaluating the height variance on the merits 10 

decide that the Applicant hadn't made the case. 11 

  So, there's several ways of trying to deal with 12 

this. 13 

  CHAIRPERSON REID:  But, I guess what I'm asking 14 

you is given the fact that we did discuss the possibility that a 15 

use variance was needed and we did indicate that, even corp 16 

counsel did, a use variance was needed.  That would have been 17 

incumbent upon the Applicant to have requested that that be 18 

added to the application to be considered as well and that not 19 

having been done, we determined now that there is a use variance 20 

needed.  We could make a motion.  We could make a decision just 21 

based on that, on those facts.  The fact that to me it's clear 22 

that there's a use variance needed.  So, if we just moved ahead 23 

on the area variance -- 24 

  MEMBER GRIFFIS:  Perhaps you need to take a 25 
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moment and talk about the use before we go back into the case 1 

because I think that it is a large issue and that we may be able 2 

to bring some clarity to.  We may not be.  But, in terms of if I 3 

might speak to it, 2500.5 which Ms. Mitten has read says in a R-4 

1-A or R-1-B District, an accessory private garage may have a 5 

second story used for sleeping or living quarters for domestic 6 

employees of the family occupying the main building.   7 

  Now, for purposes of argument, I think the other 8 

side of what Ms. Mitten is saying that that says and the key 9 

word I have is may, it seems to be granting this privilege in a 10 

R-1-A and a R-1-B which is a lower zoning than an R-3 and R-4, 11 

et cetera. 12 

  CHAIRPERSON REID:  Yes.  Yes. 13 

  MEMBER GRIFFIS:  Therefore, a reading of this 14 

provision might be and I believe that it has been up until now 15 

the fact that it is allowing this use and by basis of 16 

extrapolation, a use that would be permitted in a higher zone 17 

allowing this in a lower zone of R-1-A and if we turn just to -- 18 

of course, I'm sure a lot of folks rely on this Section 321, 19 

accessory use in buildings R-3; 321.1, the following accessory 20 

uses or accessory building incidental to the uses permitted in 21 

Section 320.6 shall be permitted in R-3 Districts.  Any 22 

accessory use or accessory building permitted in R-1 District. 23 

  COMMISSIONER MITTEN:  But, you have to read the 24 

whole sentence please.   25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 80 

  MEMBER GRIFFIS:  Indeed.   1 

  COMMISSIONER MITTEN:  Read the whole sentence. 2 

  MEMBER GRIFFIS:  Which is Section -- under 3 

Section 202 and 203 of this title.  I understand there's not a -4 

- 5 

  COMMISSIONER MITTEN:  Not 2500.5. 6 

  MEMBER GRIFFIS:  But, then you would move towards 7 

2500.5 in order to then to get further clarity, but again, I 8 

think it can be strongly argued that when you have -- the may is 9 

the word in question in my own mind.  In terms of that seems to 10 

be allowing something that occurs and if we go based on the fact 11 

that the residential zoning builds on itself, then it is 12 

allowing something that is -- my assumption or my argument here 13 

with this section is that it is being allowed in a lesser zone. 14 

  CHAIRPERSON REID:  But, just let me jump in real 15 

quick.  Under 2500.5, but how do you get around the fact that it 16 

stipulates that it must be living quarters of domestic employees 17 

of families occupying the main building and it was proffered to 18 

us that this was going to be a family member that would be 19 

occupying it and that was my point of departure. 20 

  MEMBER GRIFFIS:  Oh.  Well -- 21 

  COMMISSIONER MITTEN:  There's actually multiple 22 

layers -- 23 

  MEMBER GRIFFIS:  Yes. 24 

  COMMISSIONER MITTEN:  -- to this issue.  The 25 
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first issue is can an accessory building with a second floor in 1 

R-3 be used for human habitation for whatever reason?  I believe 2 

the answer is no unless you get a use variance.  Mr. Griffis at 3 

least is arguing the opposite.  I don't know what he thinks, but 4 

I think that it's a very -- the interpretation that suggests 5 

that Mr. Griffis is correct is contrary to the words in the 6 

Zoning Ordinance and if you take the trouble as Ms. Sansone very 7 

kindly did for us to go back to the origin of it, it's clear 8 

what was meant.  So, I mean taking all that together I think the 9 

conclusion that one must draw is that without a use variance the 10 

only use that a second floor of an accessory building may be put 11 

to in R-3 is an accessory use that's already permitted which 12 

would be storage but not human habitation. 13 

  CHAIRPERSON REID:  Yes. 14 

  COMMISSIONER MITTEN:  So, that's to me the 15 

threshold issue.   16 

  Now, if you agree with Mr. Griffis that well, it 17 

could be maid's quarters, then you get to the issue that you 18 

raised which is well, they said this isn't really for maid's 19 

quarters.  This is for, you know, an elderly relative or 20 

something like that. 21 

  CHAIRPERSON REID:  Right. 22 

  COMMISSIONER MITTEN:  So, no matter how you want 23 

to make the interpretation -- 24 

  CHAIRPERSON REID:  And also, Mr. Goodman, I 25 
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think, in his testimony did allude to that when he said that if 1 

I were two feet over another zone, it would be a matter of right 2 

use.  Which, you know -- 3 

  MEMBER LEVY:  Madam Chair. 4 

  CHAIRPERSON REID:  Yes. 5 

  MEMBER LEVY:  As interesting as this is and as 6 

important as this issue is, it seems to me that -- well, the 7 

motion on the floor is to deny based on the application not for 8 

a use variance and that maybe this discussion is more relevant 9 

if the motion were to approve than it is to deny. 10 

  If the motion is denied based on the application 11 

presented to us, this conversation's no longer relevant. 12 

  If that motion fails, then perhaps this 13 

conversation's relevant to another motion that might be 14 

presented. 15 

  CHAIRPERSON REID:  So, basically, Ms. Mitten has 16 

moved that it be denied predicated from the fact -- 17 

notwithstanding the use -- that use bearing is that the 18 

Applicant has not met his burden of proof as it pertains to that 19 

area variance in the first place. 20 

  MEMBER LEVY:  Correct. 21 

  CHAIRPERSON REID:  Was there a second? 22 

  MEMBER LEVY:  There was and I'm just suggesting 23 

that perhaps if that motion were to carry, then this discussion 24 

would no longer be relevant.  If that motion doesn't carry, then 25 
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perhaps it would. 1 

  CHAIRPERSON REID:  All in favor? 2 

  (Ayes.) 3 

  CHAIRPERSON REID:  Opposed? 4 

  VICE CHAIRPERSON RENSHAW:  Abstain. 5 

  MR. HART:  Was that 4-0-1?   6 

  MS. PRUITT:  Right. 7 

  MR. HART:  Staff would record the vote as 4-0-1. 8 

 Ms. Mitten made the motion.  Mr. Levy seconded and Ms. Renshaw 9 

abstained. 10 

  Next case, Madam Chair? 11 

  CHAIRPERSON REID:  You have a question?  Did you 12 

just say excuse me, Madam Chair? 13 

  MR. HART:  No, I said next case. 14 

  CHAIRPERSON REID:  Yes. 15 

  MR. HART:  The final case -- 16 

  CHAIRPERSON REID:  We have one more. 17 

  MR. HART:  -- is the application -- 18 

  CHAIRPERSON REID:  One more. 19 

  MR. HART:  -- 16682 of W.F. Equipment Corporation 20 

pursuant to 11 DCMR 3104.1 for a special exception to allow new 21 

residential development consisting of five row dwellings under 22 

Section 353 and pursuant to Subsection 3103.2 for variances 23 

under Section 401 and 405 from the lot area, lot width, and side 24 

yard requirements for one semi-detached dwelling (Lot 36) and a 25 
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variance under Section 402 from the FAR requirements for the 1 

five (5) new dwellings in the R-5A District at premises 5516 - 2 

5526 Hunt Place, N.E.  That's Square 5204, Lots 31 - 36. 3 

  The hearing date was May 8th, 2001. 4 

  The decision date was June 5th, 2001. 5 

  On a motion made by Ms. Renshaw, seconded by Ms. 6 

Hinton, the Board voted 4-0-1 to DENY the application.  The vote 7 

was Ms. Renshaw, Ms. Hinton, Ms. Mitten, and Ms. Sheila Cross 8 

Reid to deny.  Mr. Griffis not voting not having heard the case. 9 

  The Board authorized the issuance of an  Order 10 

which was issued on August 22th, 2001. 11 

  In a letter dated August 31st, 2001, the 12 

Applicant, Ms. Ann McGee, through her attorney Stephen N. Gell 13 

filed a motion for Reconsideration and a Rehearing.  The 14 

Applicant contends that new information exists that was not 15 

presented to the Board prior to the hearing and which could not 16 

reasonably have been presented prior to the decision on the 17 

case. 18 

  The participating Board Members are Ms. Sheila 19 

Cross Reid, Ms. Anne Renshaw, Ms. Susan Hinton, and Ms. Carol J. 20 

Mitten. 21 

  The motion is now before the Board. 22 

  CHAIRPERSON REID:  Okay.  Thank you very much, 23 

Mr. Hart. 24 

  Board Members, as you remember, this was in 25 
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regard to modular homes that were to be built on Hunt Place, 1 

N.E.  I think there were five and the case was before us and it 2 

was denied and that was -- if I recall correctly, we had some 3 

discussion about the manner in which the houses would be built, 4 

the grading plan, the drainage, and the like and it was felt 5 

that given what was before us at that time that there was not 6 

adequate enough evidence to support approving the application 7 

and the matter is before us at this time. for discussion.  So, I 8 

wish to open the floor for discussion. 9 

  MEMBER LEVY:  Madam Chair, I'd like to just begin 10 

by stating for the record that I've read the case in its 11 

entirety. 12 

  CHAIRPERSON REID:  All right.  Did you also?  13 

Okay. 14 

  MEMBER GRIFFIS:  Yes, I've also read the case.  15 

Prepared to deliberate. 16 

  CHAIRPERSON REID:  Ms. Renshaw, did you? 17 

  VICE CHAIRPERSON RENSHAW:  Yes.  Madam Chair, I 18 

would like to make a motion that we rehear this case.  There is 19 

new information in our files and I think that we ought to 20 

revisit this application. 21 

  CHAIRPERSON REID:  I would second that for two 22 

reasons.  One is that I was very disappointed in the first 23 

submission in that I don't think that enough thought was devoted 24 

to this particular development in this particular community.   25 
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  I think that if, in fact, they were to go forward 1 

then, predicated upon the new information as well as being given 2 

the opportunity to be able to come before us again and to 3 

demonstrate that the areas of concern had been address to the 4 

extent that the project can go forward.   5 

  I think that in that particular community on Hunt 6 

Place, N.E. there is a great need for affordable housing and 7 

it's something that this Board Member would like to see go 8 

there, but not at the expense of some type of substandard 9 

housing being put there that would be to the detriment of the 10 

community rather than to help to embellish or to revitalize that 11 

area.   12 

  That would be my major concern and if, in fact, 13 

the Applicant could demonstrate that they are willing to and can 14 

and most importantly can do that, I would be in favor of letting 15 

them come back and rehear the case. 16 

  Further comment? 17 

  COMMISSIONER MITTEN:  Madam Chair, I would agree 18 

with that and I guess I would just like to point out for the 19 

benefit of the Applicant that while there may be unique 20 

conditions, we need to have the relationship be illustrated 21 

between the unique condition and the variance being requested 22 

because I don't think that that nexus was made very well in the 23 

or made at all in the original -- in our original hearing.  So, 24 

it's not just a question of proving that there's something 25 
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peculiar about the property.  It's showing how that's related to 1 

the variance that's being requested. 2 

  CHAIRPERSON REID:  Exactly.  All right. 3 

  All in favor? 4 

  (Ayes.) 5 

  CHAIRPERSON REID:  Opposed. 6 

  MEMBER LEVY:  Opposed. 7 

  MR. HART:  Okay.  Staff will record the vote -- 8 

  CHAIRPERSON REID:  Mr. Levy, before we do so, can 9 

you let us know -- comment as to why you -- the reason why I'm 10 

asking you why you oppose -- 11 

  MEMBER LEVY:  Yes. 12 

  CHAIRPERSON REID:  -- is so that if it carries, 13 

then the Applicant would be made aware of what their opposition 14 

is so that they may be able to address that opposition. 15 

  MEMBER LEVY:  No, and I don't -- I mean I don't 16 

have any specific opposition.  My opposition is this that I -- 17 

you know, I think it sets a bad precedent and the Applicant had 18 

an opportunity to present their case and failed to do so. 19 

  CHAIRPERSON REID:  Oh.  Okay.  Okay. 20 

  MEMBER LEVY:  And I question whether there's new 21 

information really and if that information should have been 22 

presented earlier.   23 

  CHAIRPERSON REID:  Okay. 24 

  MEMBER LEVY:  That's the extent of it. 25 
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  CHAIRPERSON REID:  Just for the record.  Thank 1 

you very much. 2 

  All right.  Now, Mr. Hart. 3 

  MR. HART:  Staff will record the vote as 4-0-1.  4 

Ms. Renshaw making the motion.  Ms. Reid seconded and Mr. Levy 5 

in opposition. 6 

  VICE CHAIRPERSON RENSHAW:  Mr. Hart, I believe 7 

it's 4-1-0 not 4-0-1. 8 

  MR. HART:  Thank you, Ms. Renshaw.   9 

  VICE CHAIRPERSON RENSHAW:  Yes. 10 

  MR. HART:  Staff will record the vote as 4-1-0.  11 

Ms. Renshaw making the motion.  Ms. Reid seconding and Mr. Levy 12 

opposed. 13 

  CHAIRPERSON REID:  All right.  Thank you very 14 

much. 15 

  Well, that concludes the -- a date certain? 16 

  MS. PRUITT:  This would need to be re-advertised 17 

again.  So -- 18 

  CHAIRPERSON REID:  No. 19 

  MS. PRUITT:  -- it would be a little bit 20 

difficult to give you a date certain. 21 

  CHAIRPERSON REID:  Okay. 22 

  MS. PRUITT:  I mean since we have to re-advertise 23 

anyway. 24 

  CHAIRPERSON REID:  Okay. 25 
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  MEMBER GRIFFIS:  2002. 1 

  MS. PRUITT:  It may be in 2002.  We're not sure. 2 

 I have to check with Ms. Kress on the other. 3 

  VICE CHAIRPERSON RENSHAW:  Madam Chair, does this 4 

mean that the Applicant has to pay again or are we going to 5 

waive the refiling fee?  How does that happen? 6 

  MS. PRUITT:  No, they're not paying again because 7 

you're giving them a rehearing.  So, it's a part of the original 8 

case. 9 

  VICE CHAIRPERSON RENSHAW:  Fine.  Thank you. 10 

  CHAIRPERSON REID:  Okay.  Is that it?  All right. 11 

 Thank you.  Thank you very much.  That will then conclude this 12 

morning's session public hearing for the Board of Zoning 13 

Adjustment for October 2nd year 2001 and I'd also like just 14 

again to thank staff as I always do for all of your hard work 15 

and your commitment to helping to make sure that our meetings 16 

flow as nicely and as orderly as they can.  17 

  Thank you and we will return at 1:00 for our 18 

regularly scheduled hearings.   19 

  Now, I won't return, but the Board Members will 20 

return. 21 

  Now, are we going to try to be here at 1:00 or 22 

should we say -- are we trying to -- do you think that we'll 23 

need more time today? 24 

  VICE CHAIRPERSON RENSHAW:  You may need more 25 
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time. 1 

  CHAIRPERSON REID:  Approximately, the Board 2 

members will be here at approximately 1:00 give or take. 3 

  (Whereupon, the meeting was concluded at 12:06 4 

p.m.) 5 

 6 

 7 

 8 


