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P-RROCEEDI-NGS
10: 07 a. m

CHAI RPERSON  REI D: Good norning, ladies and
gent | enmen. My mike's not on? Can't hear me? Ckay. Can you
hear me now? Okay.

This is the October 2" year 2001 public meeting
of the Board of Zoning Adjustnent of the District of Col unbia.

Okay, M. Hart. Go ahead. Ms. Pruitt. OCkay.

MR. HART: Good norni ng, Madam Chair, Menbers of
the Board. Before you is the agenda for this norning' s neeting
2" of October. The first agenda is the election of a

chai rperson and vi ce chairperson.

CHAI RPERSON REI D: Ckay. Thank you very nuch,

M. Hart.

I think that the election will be postponed or
del ayed until another tine. W' ve not yet decided when that
will be.

Any further discussion on that, Board Menbers?
Then it will be announced or it wll be put on
the agenda at that tine.

Thank you.

MR. HART: Ckay. May | nove on?
CHAlI RPERSON REI D: Pl ease.
MR. HART: Thank you.
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The next agenda itemis the mnutes.

CHAI RPERSON REI D: Ckay. M. Hart, M. Hood has
time constraints this norning and as such would |like to go ahead
and do the first case to decided this nmorning which he is
participating in and then the m nutes after that.

MR. HART: Ckay, Madam Chair.

MEMBER HOOD: Thank you, Madam Chair.

CHAI RPERSON REID:  You're quite wel cone.

MR. HART: Ckay. The first case before the Board
this morning for a decision is application No. 16619 of Ronmano
Romani and Thomas D. Parry, pursuant to 11 DCMR 3103.2 and
Section 330.5 for a variance from the use provisions to allow
the premises to be used as general office space (a | obbyist
group) in an R4 District at prem ses 233 Constitution Avenue,
N. E. (Square 758, Lot 39).

The hearing dates for this case were Novenber 8”',
2000; February 13”‘, 2001; May 15”‘, 2001 and a decision was
rendered My 15th, 2001.

On a motion nade by Anne Renshaw, seconded by
Susan Hinton, the Board voted 2-1-2 to DENY the request for a
conti nuance. Ms. Renshaw nmaki ng the notion. Ms. Hinton -- Ms.
Sheila Cross Reid opposed. M. Hood abstaining and the third
mayor al appoi ntee was not present, not voting.

On a nmotion nmade by Ms. Renshaw, seconded by Ms.
Hi nton, the Board voted 3-1-1 to DISMSS the application. The
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Menbers who voted are Ms. Renshaw, Ms. Hinton, M. Hood to
di smi ss the application. M. Reid opposed and the third mayoral
appoi ntee not present, not voting.

In correspondence received by the Ofice of
Zoning on July 23“’, 2001, the Applicants are appealing the
Board's decision to dism ss the application.

The participating Board Menbers were Ms. Sheila
Cross Reid, Ms. Anne Renshaw, Ms. Susan Hinton, and M. Anthony
Hood.

The Applicants' appeal of the Board's decision is
now before the Board.

Thank you, Madam Chair.

CHAlI RPERSON REI D: Okay. Thank you.

MEMBER HOOD: Madam Chair, before we get started,
I only have one correction.

If you look at the transcript, the notion to deny
-- well, I"'msorry. The notion to disniss was nade actually by
nmyself and | believe Ms. Renshaw seconded it.

CHAlI RPERSON REID:  Ch. COkay.

MEMBER HOOD: So, we want to make sure we record
that accurately. |'mnot sure if it's that way in the mnutes,
but if you | ook at the transcript.

VI CE CHAI RPERSON RENSHAW  \What page are you on,
M . Hood?

MEMBER HOOD: Actually, no, | read that |[ast
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night, but I'll find where it is.

MEMBER LEVY: It's going to be on page 29.

MEMBER HOOD: Thank you.

CHAI RPERSON REI D: Okay. Wel |, Board Menbers,
this particular case was one in which as you probably wll
remenber there was an application for a variance fromthe -- a
use variance in regard to it being changed from a residential
use to a office space for a |obbyist office and there had been
several instances where this had been continued and part of the
problem was they were supposedly trying to get their case
t oget her.

But, what happened in the last instance was when
they came before us it was a situation where one of the partners
had unexpectedly expired which kind of threw a nobnkey wench
into the whol e proceedi ngs because of the fact that the property
was tied wup in probate and there was a request for a
continuation to allow the case to continue so that they could
ki nd of take care of sone of the | oose ends needed to be cleaned
up as well as to get a better picture as to whether or not the
property would even be -- would be sold and then, of course, the
i ssue would becone nmobot as to how it was going to be used
dependi ng on by what the new owner planned to do with it which
was unknown.

So, they'd asked for an extension to kind of be
able to go through these various problematic issues and to be
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able to then make -- conming forth to make a case if, in fact
the application for a variance was still warranted. So, the
case is now before you for a decision. Open the floor up for
di scussi on.

MEMBER GRI FFI S: Madam Chair, first let nme say
that | have read the record and am prepared to deliberate on
this.

I think you brought up sone good points. One of
the things that | did see -- read in the transcripts in the case
is the fact that it was postponed several tinmes, that they were
not prepared to nove ahead on the case when the continuance | ast
was not granted.

I don't believe that there was a strong -- in the
| ast, a strong case for the continuance based on the fact that
they're |l ooking for a use variance whi ch does not necessarily go
to the extenuating circunstances on the case.

I have not frankly felt that there is a strong
reason to revisit this and I'Il end ny coments there.

MEMBER  HOQOD: Madam Chair, I unfortunately
di sagree with ny col |l eague, Board Menmber Giffis, and | will say
that for the sinple reason that the posture and if you | ook at
the transcript, the posture that | took upon at that tinme was
that there was a nunber of continuances. They came down with a
conti nuance. They weren't prepared. They didn't know whet her
this Board was going to nove forward or not.
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I think we sent a strong signal. It mght not
have been exactly the way to do it, but we sent a strong signal
that we mean busi ness down here. W need to nove forward.

I think that we need to afford them the
opportunity and this is what | wanted to see them cone back and
for us to have the opportunity to hear the case not just cone
down and say well, give us until Decenber. That was the goal
and the point | was trying to get to.

I think that this Board is usually fair across

the Board and | think we need to continue that. Now, whet her
they get it or not, but | still think they need to conme down and
present their case. | would Iike to give themthat opportunity.

CHAlI RPERSON REI D: Okay. Any further discussion?

VI CE CHAI RPERSON RENSHAW |'m not agai nst, Madam
Chair, giving the Applicant a chance to talk about the case
agai n. I would like to find out such things as whether or not
this estate is settled and whether or not we can go forward.

I found it very curious in the Applicant's appeal
for a final decision nunber 11 where it spoke about the fact
that the property is -- the subject of this application is tied
up in a conplex estate proceeding that will ultimtely determ ne
both the ownership rights and the future of the use of the
subj ect property. I found that very curious and for that
matter, that and sone other points in the case file, | wouldn't
mnd it coming back to be discussed again.
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CHAlI RPERSON REI D: Thank you. M. Levy, did you?

MEMBER LEVY: I just want to add for the record
that 1've -- that 1've already read the case
CHAI RPERSON REID: Ckay. | would agree. | think

that the signal that the Board wanted to nmake to Applicants was
that we were not open to a series of continuations.

Nonet hel ess, we have not heard the case. We
don't know the nerits of the case. W have in our records and
in materials submtted to us, the argunent as to the nerits of
the case. Nonetheless, the case has not been presented nor have
we heard it.

And | think that M. Hood makes a good point that
in all fairness in trying to be equitable across the board with
Applicants, that in this instance there was a situation that
occurred where there was sonmeone who expired suddenly and that
kind of had a bearing on this particular case because it dealt
with property and property rights and probates and what happened
was rather than the party who | think was M. Parry who woul d
have been the one who would be involved, it then fell to his
estate and his heirs, his wife, who would then have to deal with
this particular situation.

And given those circunstances, | would nove that
we reinstate it. We dismissed it. So, what is the correct
notion to reinstate it so that they are able to then reschedul e
for a hearing?
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And, Ms. Pruitt, are you going to find out the
correct notion?

MS. PRUTT: | am |'mgoing to check on it.

CHAI RPERSON REI D:  Okay.

MEMBER HOQOD: I think, Madam Chair, they're
asking us to reconsider. Right? So --

CHAI RPERSON REI D:  To reconsider.

MEMBER HOOD: Right. The Board's --

CHAlI RPERSON REI D: It was disnissed so that we
can -- | would nove that we reconsider the dism ssals.

MEMBER HOOD: So, that's on our own notion we can
reconsi der?

CHAI RPERSON REI D:  Yes.

MEMBER HOOD: And I'Ill second.

CHAlI RPERSON REI D:  COkay.

MEMBER GRI FFI'S: Discussion, Madam Chair. Just a
bri ef coment. I think M. Hood has brought some great w sdom
to this case and also the fact that the --

CHAI RPERSON REI D:  Who di d?

MEMBER GRI FFIS: M. Hood.

CHAI RPERSON REID: On. GCkay. | --

MEMBER GCRI FFI S: And that actually his frame of
logic is in line with the comunity's also in trying to find
final resolution for this --
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CHAlI RPERSON REI D:  Yes.

MEMBER GRIFFIS: -- property and the use.
CHAI RPERSON REID: | agree. All in favor?
(Ayes.)

CHAI RPERSON REI D:  Opposed?

Okay. Now, M. Hart, the m nutes.

VI CE CHAI RPERSON RENSHAW Madam Chair, at this
point do we decide on a date for a hearing? |Is that sonething
that is done at this time?

CHAI RPERSON REID: No, that would be -- | think -

MR. HART: Ms. Pruitt is going to determ ne that.
CHAI RPERSON REID:  GCh. Well, we'd like to state

what time, what date they would have for the hearing at this

tinme?

MR. HART: Yes, we are verifying that --

CHAlI RPERSON REI D:  COkay.

MR. HART: -- now.

CHAI RPERSON REID:  All right. Good enough.

MR. HART: And that will be inserted into the
record.

CHAI RPERSON REI D:  Okay.
MR. HART: Right.
CHAI RPERSON REI D: And well, we'll announce that
when we get the information.
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M. Hood, you've left your proxies for whatever -

MEMBER HOOD: Yes.

CHAI RPERSON REI D:  Okay.

MEMBER HOOD: Yes, | have, Madam Chair.

CHAI RPERSON REID:  All right. Thank you.

MEMBER HOOD: Madam Chair, are we checking to see
if that was the correct notion? |Is that what we're doing?

CHAlI RPERSON REI D: No, | think that the notion
was okay. The motion was to reconsider and that we have noved
to reconsider the notion to disnmiss and that should take care of
it and it has been seconded.

Okay. | think -- that's it?

MEMBER HOOD:  Yes.

CHAlI RPERSON REI D:  COkay.

VI CE CHAI RPERSON RENSHAW M . Hood, do you want
that repeated by M. Hart?

MEMBER HOOD: ©Oh, no. No, | was just --

MEMBER LEVY: No, | was questioning -- | just
wanted to nmeke sure we're good since we didn't have |egal
counsel and we didn't -- | want to nake sure the notion is
correct before M. Hood left for the day.

CHAI RPERSON REID: Ms. Pruitt, did you check that
when you went out there?

MS. PRUITT: Yes, Madam Chair. Actual ly, there

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 (202) 234-4433



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13

are a couple of things. This was a dismssal.

CHAI RPERSON REI D:  Yes.

MS. PRUTT: And the Board disnissed because
basically the Applicant was never ready when it was schedul ed.

CHAI RPERSON REI D:  Yes.

M5. PRUTT: It would be nore appropriate to deny
the appeal for the dismissal and have the Applicant reapply
because actually the decision was on My 15'", They have to
wait six nonths before they can reapply which based on our
schedul e was when it would be scheduled for a hearing anyway.
That's the nore appropriate manner.

One of the concerns that staff has is as long as
it'"s in our jurisdiction, they're operating already illegally.
| mean with a use --

CHAI RPERSON REID: Ms. Pruitt, let's not get into

MS. PRUI TT: They're operating with a use that's
not al | owed.

CHAI RPERSON REI D Okay. Well, let's not get
into that. Wat --

M5. PRUTT: Well, no, the --

CHAI RPERSON REID:  Okay. The issue on the floor
right at this moment is the action of this particular board in
regard to this particular application which is a notion for
reconsi deration. Are we going to reconsider it or not? Not
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getting into the nmerits of the case --

M5. PRU TT: But, this does have sonmething to tie
toit, Ms. Reid, if you'd please let ne finish

As long as it's in our jurisdiction, they won't
get fined. So, if you decide to rehear it --

CHAI RPERSON REID:  No, we're not --

MS. PRUTT: -- it stays in our jurisdiction. |If
you make them reapply, it's not there until they reapply and
that's a big difference

MEMBER HOQOD: Madam Chair, | will be inclined to
keep it the way we have it. | think this Board could waiver and
do different things at different times and | think this is one
of the appropriate times. |'mnot sure legally if we can waiver
it, but I think we need to proceed just in the fashion, however,
that is. That we just nmotor al ong.

CHAI RPERSON REID: Right. M. Pruitt?

M5. PRU TT: Yes.

CHAI RPERSON REI D VWhat are you saying when you
say it's in our jurisdiction and we --

M5. PRU TT: As long as the case is filed with
us, it is -- see, you're not -- you would --

CHAI RPERSON REI D:  But, we dism ssed the case.

MS. PRUI TT: You're dismissing it, but then your
request --

CHAlI RPERSON REI D: No. No. No. No, we've
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al ready di sm ssed.
M5. PRU TT: You dismssed it.

CHAlI RPERSON REI D:  Ckay.

M5. PRUTT: Ri ght . But, you're going to
reinstate it. |Is that ny understanding?

CHAI RPERSON  REI D: We're reconsidering the
di sm ssal which nmeans that it would not -- in other words, it

would nullify the dism ssal.

MS. PRUTT: Right. So, it would still be in our
jurisdiction.

CHAI RPERSON REID: That's all we want to do.

M5. PRUTT: OCkay. Well, then --

CHAI RPERSON REID:  And then it will be -- then it
wi |l be scheduled for a hearing.

MS. PRU TT: Ri ght . And the concern that staff
has is as long as it's in our jurisdiction, the use that they're
trying to get a variance from is operating and DCRA does not
fine or it's basically allowing them to continue a use that's
not all owed yet.

CHAI RPERSON REI D: But, | don't understand your
point of bringing all of these -- the other information into
this particular discussion when all we want to know is what is
our notion and is the notion correct? That's --

M5. PRUTT: Well, the appropriate nmotion is not
to -- is to deny the appeal and have the Applicant reapply.
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CHAI RPERSON REI D No, you deny the request for

the reconsideration?

MS. PRUTT: Well, yes. 1've just talked to corp
counsel, Ms. Kress. Wuld you like for them to cone out and
talk about it? I mean talk to -- to give you further

expl anati on.

CHAI RPERSON  REI D: Anything that to grant the
reconsi deration with is not the appropriate notion?

M5. PRU TT: Correct.

MEMBER GCRI FFI S: Well, Madam Chair, it's not
appropriate in terms of -- and M. Pruitt's bringing up an
excel l ent point that when they're under our jurisdiction, then
DCRA won't fine them

CHAI RPERSON REID:  Right. Right.

MEMBER GRI FFI S: If I recall correctly the case,
they had a $500.00 fine at one point. \hen they have a case in
front of us, they won't have that.

Now, | also noted that the conmunity didn't have
a lot of opposition to the continuing based on if we could bring
it to the closest, tightest schedule and get a final decision.
So, |I'm not sure the conmunity is supporting that we put them
back out there m the street so to speak so that they m ght
start their finding again.

I think it's appropriate what we've done and
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before us, we expedite this as whatever that word

us in ternms of schedul e.
CHAI RPERSON REID: Right. And also -- |I'msorr
MEMBER GRI FFI S: No, that's fine.

CHAI RPERSON REI D: I think what you're trying

y.

to

say, Ms. Pruitt, we don't want to inadvertently put themin the

position where they'll be fined everyday for nonconplian

Ri ght ?

don't want

t he BZA as

MEMBER GRI FFI'S: She's saying the opposite.
M5. PRU TT: I"m actually saying the -- what
themto -- what we don't want themto use is to

a way to continue a use that hasn't been approved.

ce.

use

CHAI RPERSON REI D: Okay. That's -- but, that's

not my intention. My notion was to grant them the time to

able to have a hearing w thout being fined. That was

i ntention.

That was ny intention.

MS. PRUI TT: I under st and.

be

t he

MEMBER HOOD: Madam Chair, | think the problemis

we're trying to make a quick fix. In actuality, it's going to
take us a little tine to straighten it out, but because they've
been operating apparently fromwhat |'ve -- the way | read it,
t hey' ve been operating for awhile like this. So, to meke a
quick fix, as far as |'m concerned, the posture that was set at
the |l ast hearing, they have cone back now and they're now ready
to present their case. W just need to proceed.
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If they don't have to pay for another couple of
nonths, that's fine.

CHAlI RPERSON REID:  Ri ght.

MEMBER HOCOD: They haven't paid in six years. So
what difference does that make?

CHAI RPERSON REI D: Just to get them here and |et
them have the hearing and then let the votes fall where they
may.

Now, is what we did with our notion the correct
way to do that?

MS. PRU TT: Coul d you please repeat the notion?

Because | was actually out of the room when you said the notion
per se. | was checking on the other notion for you.

CHAI RPERSON REID:  All right. The nmotion is that
we grant them the reconsideration that they asked which neans
that it would nullify the dism ssal and that we would -- and
guess nmaybe | should add to that that they -- it then be
reschedul ed for a hearing for their valiance.

MS. PRUI TT: Then have a -- reschedule or have a
reheari ng?

CHAlI RPERSON REID:  Ri ght.

MEMBER HOOD: |1'Il second that --

MS. PRUI TT: That's the correct notion.

MEMBER HOOD: -- the correct --

CHAI RPERSON REID:  And in the interim that would
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mean that they would not be fined while they are before --
they're in this process to comng before the Board.

MS. PRUTT: W can't really nmake that a notion.

That's a policy from DCRA, but that's been typically the
policy.

CHAI RPERSON REID: Okay. All right.

MEMBER LEVY: Madam Chair.

CHAI RPERSON REI D: I know | can't nmake that a
notion, but to nake sure that we're not inadvertently causing
that to happen by nmeking the wong notion. | think that we have
it now

M5. PRU TT: Correct.

CHAlI RPERSON REID: Okay. So, if --

MEMBER LEVY: Madam Chair, |'m not confortable.
To nme, this has just gotten extremely confusing and | want to
make sure that we understand procedurally, you know, what we're
deci di ng before we nove ahead.

Is it possible that we could get |egal counsel to

join us so that we can tal k about what's proper?

CHAlI RPERSON REI D:  Yes.

M5. PRU TT: Well, currently. Yes, they're right

in the other room | can get themif you want.
MEMBER  LEVY: That woul d make me nore
confortable. |'mnot sure what |'mvoting on at this point.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 (202) 234-4433



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

VI CE CHAI RPERSON RENSHAW Maybe it's necessary
to break up the notion into two notions.

MEMBER HOOD: Let's --

CHAI RPERSON REI D: Let's let corp counsel cone
out .

MEMBER HOQOD: But, as long as |'ve been here,
I'"ve always been told and | don't like to say this because |
don't want us to be cocky, but |I've always been told that we can
make -- change our rules sonetines. W can waiver certain
things and | don't necessarily agree with that sometinmes, but we
can do that as a Board.

CHAI RPERSON REI D: Ckay. The question, Ms.
Sansone, was in regard to the nmotion in this particular case
that we're hearing -- | nean that we're deciding Case Nunber
16619 of Romano Romani and Thomas D. Parry and it was a -- if
you recall the case, it was in regard to us having dism ssed a
case and they canme back asking us to reconsider the dism ssal.

And so, the intent -- | made a notion to grant
them the reconsideration and what we're trying to nmake sure is
if this is the correct notion to nmake so that they will be able
to have a hearing -- come to us to have a hearing for the
variance that they're seeking and in the neantine, that being
the case, there would not be any fines or they wll not be
penal i zed.

And Ms. Pruitt and the other Board Menbers are
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not confortable with the way that the notion is being proffered
and we want to make sure that we're doing it legally correctly
or legally correct.

MS.  SANSONE: Madam Chair, as we've covered
bef ore, the question of whether to enforce the zoning
regul ations while a case is pending before the Board is within
the enforcenent discretion of the Zoning Admi nistrator.

The nere fact that someone has filed with the
Board does not operate to automatically stay enforcenent.
Al though as a practical matter, the Zoning Adm nistrator
typically exercises his discretion not to enforce.

CHAI RPERSON REID:  Sure. | understand that.

MS5. SANSONE: So --

CHAI RPERSON REI D: I understand that clearly.
The only thing | was concerned about was in naking a nption
would it not inadvertently put themin jeopardy, but | certainly
understand that once we have the proceedings before us, it is
within their discretion to typically -- if, in fact, it is
com ng before the Board, typically they would not, but | know we
cannot tell them not to or to in anyway have any authority to
i nstruct them

| just wanted to nake sure our notion was correct
and that was the nmotion that was put on the floor.

MS. KRESS: Madam Chair, may | ask? Have they
made a commitnent to a hearing or is this just sonething again
NEAL R. GROSS
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that the Board is just suppose to postpone and postpone until --
CHAI RPERSON REI D No. No, | think we're going
to set a hearing date today. That was what was di scussed.
M5. KRESS: We have before and then there have
been requests. | nmean is --

CHAl RPERSON REID: Well, what we can do --

MS. KRESS: -- there a conmitnment from
the --

CHAI RPERSON REID:  Well, what we can do --

M5. KRESS: -- fromthe Applicant to go ahead?

CHAI RPERSON REI Dt -- Ms. Kress, regardless of
what -- | don't think so. But, | mean well, they're asking for
reconsi deration and they want to have a hearing, but | think

that it's incunbent upon us, the Board, to if we, in fact, do
reconsider, to then schedule them for a date certain for their
heari ng date.

MS. KRESS: We have in the past.

CHAI RPERSON  REI D I  understand that, but
wasn't revisiting the past. | just wanted to -- well, all we're
trying to do now is to give them a shot at being able to make
their case.

MEMBER GRI FFI S: Madam Chair, there was a notion
t hat was approved unani mously that we would have a
reconsi deration and a rehearing and | think what we're | ooking
for --
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MS. KRESS: ©Ch, | didn't know that.

MEMBER GRI FFI S: -- is the fact that we just want
the wording correctly so that there's not a problem Yes, what
we have.

MS. KRESS: I'"m sorry. Okay. I'"m sorry. Did
not understand where you were.

CHAI RPERSON REID:  So, now, Ms. Sansone, is that
the correct notion? |It's been noved and seconded and we voted
on it and we just wanted to nmke sure that it was correctly done
and now, nove to give thema date certain.

MS.  SANSONE: Madam Chair, that does sound
correct. | think this case has never actually been heard --

CHAI RPERSON REI D: No.

MS. SANSONE: -- on the nerits. So, you would
need a full rehearing --

CHAI RPERSON REI D:  Yes.

MS. SANSONE: -- of the merits of the case and
the full 1 would inmagine public notice because --

CHAI RPERSON REID:  Yes. Yes.

MS. KRESS: We would need full public notice
because --

CHAI RPERSON REI D:  Sure.

MS. KRESS: -- the public now has no nore
information on this case and so, we would need to nmke it the
begi nni ng of Decenber. Just a second. Ms. Pruitt is bringing
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the schedule and | can tell you.

CHAI RPERSON  REI D: Is anyone here for this
particul ar case? Because | need to know if that, whatever date
we give them is the date that they wll be prepared to go
f orwar d.

VI CE CHAI RPERSON RENSHAW Madam Chair, | would
just like to ask about the letter that came with Exhibit Nunber
42 which is the Applicant's appeal of a final decision. Can
staff give ne a copy of whatever conveyance docunment cane wth
this? Because it's not quite clear in this docunent that they
are asking for a rehearing. They're asking us to appeal the
final decision.

CHAlI RPERSON REI D Well, the final decision was
to dismss.

VI CE CHAI RPERSON RENSHAW  To di smi ss.

CHAI RPERSON REI D:  Yes.

MS. SANSONE: Madam Chair, | believe that's just
an error. You would not -- an Applicant would not appeal a
Board's final decision to the Board.

CHAI RPERSON REID:  Oh, no.

MS.  SANSONE: The renedy is a motion for
reconsi deration and/or a notion for hearing.

CHAlI RPERSON REID:  Yes, that --

V5. SANSONE: So, this is just i ncorrect
t erm nol ogy.
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CHAI RPERSON REI D: Okay. Well, then the hearing
date -- there's no one here to -- now, what happens if --

MS. KRESS: There's no one here today?

CHAI RPERSON REI D: No. If we get -- and they
don't have to be here. | just wondered if they were.

M5. KRESS: No. No, | know. [|'msorry.

CHAI RPERSON REI D: But, |'m just concerned about

giving them a date when everyone's out of town. They're at the
conference or sonething that's a conflict.
So, how do we reconcile that?
well, why don't we not give them a date certain
and grant themthe rehearing and |l et them --
MS. KRESS: Well, that's part of the problem
May | suggest that leave it in staff's hand. [|'m
sorry. W cannot coordinate with every person who conmes before
us. We designate a day and we expect them to show up. If we
change that, | don't know how we'd even operate.
CHAI RPERSON REI D:  Okay.
MS. KRESS: This is ours to determine --
CHAI RPERSON REI D:  Okay.
MS. KRESS: -- the days for them
CHAI RPERSON REI D:  Okay.
MS. KRESS: And | would suggest they have plenty
of time with the m ddle of Decenmber. W picked Decenber 11" - -
CHAI RPERSON REI D:  Yes.
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MS. KRESS: ~-- which is either the norning or the
aft ernoon. I can just say Decenber 11" and | will coordinate
with them

CHAI RPERSON REI D:  Okay.

MS. KRESS: Unusual. | will coordinate with them
a schedule during that day so they can either be norning or
af t ernoon. But, | think this body sets date and does not
coordi nat e dat es.

CHAI RPERSON REI D: That's good. Got the point.
Got the point. Let's doit. Let's do it and nove on

MEMBER HOOD: Well, Madam Chair, can we al so make
sure that we don't want to hear another continuance. Because
we're ready to nmove forward with the hearing.

But, | do share your concern. |If they can't make
that date, then if sonmething arises or something happens, you
know, | don't know if we can do any finality here. Because

first of all, they're not here.

CHAI RPERSON REID: Well, no, that's okay. That's
okay. | understand what -- the point that Ms. Kress made that
we do the scheduling and then it's up to themto try to nake it
and given the circunmstances, then if they can't, the nmain person
can't be here, then soneone else can be here to perhaps
represent them Because this should be very inportant given the
fact that they have been given another shot at it, you know.
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So, are we done with this? Have we beat this
t hor oughl y enough?

MR. HART: No, Madam Chair, may | just neke sure
| have the verbiage correct?

The notion is to grant the --

CHAI RPERSON REI D:  Ch, boy.

MR.  HART: -- reconsideration request and to
schedul e a rehearing.

CHAI RPERSON REI D:  Yes.

MR. HART: The notion made by Ms. Reid, seconded
by M. Hood.

CHAI RPERSON REI D:  Yes.

MR. HART: Thank you.

CHAI RPERSON REI D: Okay. Thank you.

MS. KRESS: And the date set is Decenber 11'".

MR. HART: Right. Thank you.

CHAI RPERSON REI D Now, Ms. Renshaw, did you say
you need just a mnute? Anything else or not?

VI CE CHAI RPERSON RENSHAW  No.

CHAlI RPERSON REI D:  Okay.

VICE  CHAI RPERSON  RENSHAW Mari e Sansone
expl ai ned --

CHAI RPERSON REI D:  Okay.

VI CE CHAI RPERSON RENSHAW -- t hat t he
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term nol ogy was wrong and it was --

CHAI RPERSON REID:  All right. OCkay.

VI CE CHAlI RPERSON RENSHAW But, we don't have a
cover letter that came with this.

CHAI RPERSON REI D: It may be that they -- it
seened |ike they're know of novice. Okay. Al right. Thank
you very much

Let's nove on now to the mnutes.

MR. HART: The minutes, the first set of ninutes
before the Board is for Septenber 4", 2001, public hearing. At
that neeting, the Menbers who sat were Ms. Reid, M. Renshaw,
M. Giffis, M. Levy, and M. Hood.

CHAlI RPERSON REID: Okay. May | have a notion?

VI CE CHAI RPERSON RENSHAW  So nove.

CHAI RPERSON REI D:  Second. I"1l second it. Al
right.

MR. HART: Ckay.

MEMBER GRI FFI S: Actually one quick question
before we approve that. In condition on the Septenber 4 Case
Nunber 16762 conditions number two, | just need clarity and
perhaps the nmenories of other Board Menbers. The two says

nonprofit organization shall be restricted to the first floor
and basenent of the prem ses provided that the reminder of the
buil ding is devel oped residentially.
I didn't recall that we nmade that provisional in
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the residential. This is not a big issue because it falls into
the program of what's happening, but is the recollection of
others that that's what was actually done?
CHAI RPERSON REID: Wait a mnute.
MR. HART: M. Levy, this is taken verbatim from
the transcript.
MEMBER GRI FFI S: Ckay. Then that's fine. Let's
nmove on.
CHAI RPERSON REID: Okay. All in favor?
(Ayes.)
MEMBER LEVY: And that was M. Giffis just for
the record.
MEMBER GRI FFI'S: Saddl e you with that.
MR. HART: Was that M. Giffis? GCkay. Okay.
The second set of mnutes are for Septenber the
11",
VI CE CHAI RPERSON RENSHAW  So npve.
MEMBER LEVY: Second.
CHAI RPERSON REID:  All in favor?
(Ayes.)
CHAI RPERSON REI D:  We have proxies?
MR. HART: Oh, vyes. The first vote is a proxy
from M. Hood in favor.
Okay. The third set of minutes Septenber 17",
Ms. Reid, Ms. Renshaw, M. Griffis, M. Levy, and Ms. Mtten.
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CHAI RPERSON REI Dt VWait a mnute. Excuse ne.

one. Back to Septenber 11. I just noticed

sonmet hing. Hanahan is on here.

the 11'".

partici pate be

never happened.

MR. HART: Yes. Yes.
CHAI RPERSON REI D: And what is?
MR. HART: There was no response from him

CHAlI RPERSON REI D:  But, he was present?

MR. HART: Yes, that's that fateful day Septenber

CHAlI RPERSON REID:  But, he didn't --

MR. HART: Actually --

CHAI RPERSON REID:  No. Okay.

MR. HART: Actual ly, what happened he didn't

cause he was here for the second session which

The first session was aborted.

CHAlI RPERSON REI D: Okay. That's why you

-- okay. | got you. Right. No problem

for Septenber

MR. HART: Okay. The third set of mninutes

17'". Ms. Reid, Ms. Renshaw, M. Giffis,

Levy, and Ms. Carol Mtten

(202) 234-4433

VI CE CHAI RPERSON RENSHAW So npve.

CHAI RPERSON REI D:  Second. All in favor?

(Ayes.)

MR. HART: There's no vote from M. Mtten
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The third set of mnutes are Septenber 20" M.
Reid, M. Giffis, M. Levy, Ms. Mtten, and M. My.

VI CE CHAI RPERSON RENSHAW  So npve.

CHAI RPERSON REI D: I have a question. Just a
typo | think on page nunber six of the mnutes in the one, two,
the third paragraph from -- in the first paragraph, third line
when it says that the OP report raised legal issues in tine as
needed and | think we wanted to put in to research their issues.

The word is left out.

MR HART: Ckay.

MEMBER LEVY: Madam Chair, | have two questions.

CHAI RPERSON REI D:  Yes.

MEMBER LEVY: Well, page two, item nunber ten,
know we spent a lot of tinme discussing parking and circul ation.

Did that actually nmake is as a condition as identified in

Exhi bit 407?

CHAI RPERSON REID:  That was the --

MEMBER LEVY: We did agree to do that?

CHAlI RPERSON REI D: You know what? It seenmed to
me that you raised that. Now, that you nention it that we
shoul dn't nake that a condition as well. Exhibit 40?

I think that they're two different things. One
was the parking as it pertained to the |ot that they were going
to park on across the street. Renenber?

MEMBER LEVY: Right.
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CHAI RPERSON REID: And then this was to show the
circulation as far as how they would approach the pool and how
they would enter it, egress and ingress.

MEMBER LEVY: I think the min point of
di scussion then was the four parking spaces that actually turned
out to be on street spaces that were part of the plan

CHAlI RPERSON REI D: That we could condition. It
was public space

MEMBER LEVY: Ri ght . And | don't renenber
exactly how that came out, whether that was a condition or if
that was renoved fromthe conditions.

CHAI RPERSON REI D: Well, | nmean | renmenber that
was a condition that was suggested that parking would be
provided in front of sone building that was specified and then
it was -- we nade nention of that and then we realized that it
was public space and we couldn't really condition an order to
tell people or to say that they would have to park in those
spaces. That was renpved. But, this one I think is just in
regard to the circulation and |I'm don't have Exhibit 40 in front
of me.

MEMBER LEVY: Madam Chair, perhaps we could
approve this with a condition that we revisit that and also
obviously, we'll |ook at the order when it cones out and clarify

it then. Does that nmke sense?
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CHAI RPERSON REI D: Yes, | nmean we'll have anot her

stab at it.
MEMBER LEVY: That's fine. | just --

CHAlI RPERSON REI D:  Ckay.

MEMBER LEVY: -- want to nmke sure the ninutes

reflect what really happened.

There was another issue on page five. |'msorry.

We're in Septenber 20" minutes. Right? Yes.

CHAlI RPERSON REI D:  Yes.

MEMBER LEVY: Page five, in bold under Case

16757.

CHAI RPERSON REI D:  Yes.

MEMBER LEVY: The Applicant may nodify the design

provi ded the changes do not dimnish the anount of residential

recreation space provided for the roof structure setback.
there two issues being conbined there?
CHAlI RPERSON REI D: | don't know. VWhat |ine

it? I'"'mnot --
MEMBER LEVY: It's in bold.

MS. BAILEY: | renenber that. M. Levy --

Are

is

MEMBER LEVY: But, there are two issues we've

combi ned into one statenent there.

MS. BAI LEY: Well, that was the statenent that

the Applicant made and that was what he had indicated that

he

would need in order to nove the project forward and the Board
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agreed to that.

That was taken verbatim from what he presented to
t he Board.

CHAI RPERSON REI D: No, but the point he's naking
is that that just doesn't read right. You know.

MEMBER LEVY: Right.

CHAlI RPERSON  REI Dt Because it's two different
things. There are two different things that have been conbi ned
here.

MEMBER LEVY: We approved a variance for a
decrease in the recreation space. There was sonme discussion of
the roof structure setback, but | think the applicant was
concerned about being able to nodify the design and | raised a

concern about retail space.

So, | don't know that this really reflects what

happened.
MS. BAILEY: As | said, this was lifted verbatim
So, if there was sonme nodification to be made, | think this
order may have been issued already. I can double check, but

that was lifted verbatimfrom what --

MEMBER LEVY: Fromthe transcript?

VS. BAI LEY: - - the Applicant present ed.
Exactly. No, not the transcript, but from what the Applicant
presented at the hearing. The documentation that he provided to
t he Board.
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MEMBER MAY: | recall that we requested | anguage
fromthe Applicant, but | find it hard to believe that this is
the verbati m | anguage because it's clearly nuddling the point.

MEMBER LEVY: Right.

MEMBER MAY: And it doesn't even address what we
were trying to get across.

MEMBER LEVY: And if, in fact, it is the verbatim
| anguage, it shouldn't be -- | nmean --

MEMBER MAY: [It's wrong.

MEMBER LEVY: -- it's incorrect. Right.

CHAI RPERSON REID:  Now, | think, M. Bailey, that
what needs to be done is for it to be corrected so that the
| anguage that is reflected is clear and concise and this
obvi ously is not.

MS. BAILEY: So noted, Madam Chair.

CHAI RPERSON REI D: Thank you. So, the mnutes
woul d have to be approved subject to the anendnents nmade by
nmyself as to page six, M. Levy as to page five. And was there
anot her one?

MEMBER LEVY: There was a question on page two as

wel | .

CHAI RPERSON REI D: And the one on page two.
Okay.

Al'l in favor?

(Ayes.)
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VI CE CHAlI RPERSON RENSHAW I was not here that
day. So, |'mnot voting.

MR, HART: So, we need sonmeone to make the
notion. | think Ms. Renshaw made the notion.

VI CE CHAI RPERSON RENSHAW Yes, | did and |I'm

wi t hdrawi ng that nmotion as | wasn't here.

MR. HART: Right.

VI CE CHAI RPERSON RENSHAW  Obvi ousl y.

MEMBER GRI FFI'S: So npved.

CHAI RPERSON REID:  Second. Al in favor?

(Ayes.)

CHAI RPERSON REID:  Wth the amendnents.

MR HART: Madam Chair, the next set of minutes
was Sept enber 21°". Staff is requesting that the approval of
these minutes be deferred because the nminutes have not been
conpl et ed.

CHAI RPERSON REI D I'm sorry. Say that again,
M. Hart.

MR. HART: For Septenber 21° --

CHAI RPERSON REID:  ©Onh. 21%. Oxay.

MR. HART: Yes.

CHAI RPERSON REID:  We don't have them

MR. HART: Sept enber 25th, the Board Menbers
involved with that are Ms. Sheila Cross Reid, M. Renshaw, M.
Giffis, M. Levy, Ms. Mtten, and M. Hood.
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MEMBER LEVY: Madam Chair, | just want to point
out that Patricia Gallagher also participated on that day and I
believe the correct procedure would be for ne to abstain from
voting on those mnutes as | didn't sit on all the cases.

CHAI RPERSON REID:  You sit on any part of thenf

MEMBER LEVY: Yes.

CHAlI RPERSON REID: Okay. Then, you would vote on
as it pertains to the ones that you sat on.

MEMBER LEVY: Okay.

CHAI RPERSON REID: Ms. Gallagher should be added.

They said Board Menbers present. How do you usually reflect
that, M. Hart? Do you put her under?

MR. HART: Yes, she would be included as a Board
Menber who --

CHAlI RPERSON REI D  Okay.

MR. HART: -- participated. As | recall, she --
yes, that's right. She sat in on just one case and M. Levy sat
on the rest. So, her vote should be included for that one case.

In reporting it, we'd have to break it out as such.

CHAI RPERSON REID: Okay. And | also obviously in
parentheses after ny name, the last neeting -- hearing is
obviously a m snoner. So, that would be renmoved one and then
two, on page two, in regard to the Appal achian Stat or the Lapia
Chancery Application, nunber three in the conditions it says
that the Chancery shall host no nore than two nmjor events per
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year and then it tal ks about parking, but if I'm not m staken,
didn't we also condition it that it would not exceed 150 peopl e?

MEMBER GRI FFI S: Actually, we don't have any
conditions on it yet. These were the possible conditions that
were di scussed and we still have a decision on this case.

CHAI RPERSON REI D: That's right. Okay. But ,
that should be put in there as one so we won't forget that -- to
indicate that. That was the status. Ckay. That was the only
ot her thing on that page.

Did we?

VI CE CHAI RPERSON RENSHAW We didn't nove yet.

CHAI RPERSON REID: Do we have notion?

VI CE CHAI RPERSON RENSHAW  So npve.

MEMBER LEVY: Second.

CHAI RPERSON REID:  All in favor?

(Ayes.)

CHAI RPERSON  REI D Wth the anendnents as
i ndi cated by Board Menbers.

MEMBER LEVY: And |I'd just like to specify that
["mvoting to approve with the exception of Case Number 16739 in
which | didn't sit.

MEMBER MAY: And | did not vote. | was not
present.

MR. HART: Madam Chair, that is it for the -- the
nm nutes are now conpl ete.
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CHAlI RPERSON REI D: Okay. Thank you very much.

Al right. Now, we wll continue with the
remai nder of our neeting schedul ed for the norning.

M. Hart.

MR. HART: The next case is Application Nunber
16747 of Ellen E. Mackey, pursuant to 11 DCMR 3103.2 for a
variance from the rear yard provisions under Section 774, a
variance from the off-street parking provisions under Section
2101, and variances from Subsection 2001.3 to allow an addition
to a structure that is nonconformng as to floor area ratio in
the C-1 District at prenmses 5108 McArthur Boul evard, N W
(Square 1418, Lot 6809).

The hearing date was Septenber 20th, 2001.

At its Septenber ZOth, 2001 public hearing, the
Board heard this case and requested that additional subm ssions
be made by the close of business Septenber 25th, 2001. The
requested submi ssions are in your packages.

The participating Board Menbers are M. Sheila

Cross Reid, M. Ceoffrey Giffis, M. David Levy, and M. Peter

May .

The case is now before the Board.

VI CE CHAI RPERSON RENSHAW Madam Chair, just to
state that | was not present for this case. So, | will not be
voti ng.

CHAlI RPERSON REI D: Okay. Thank you.
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Al right. Board Menbers this case is open for
di scussion. As you renmenber it, it's a use variance and it's a
very variance for wunder Section 774 and one for off-street
parking. That was the only one. O f-street parking under 2101
and variances from Subsection 2001.3 to allow a structure that
is nonconforming as to the floor area ratio.

Remenmber this one was the one that had the
unusual configuration with being |andlocked and want to put
addition in the rear.

So, this mtter's open for discussion at this
time or a notion.

I should say that we've kind of gotten away from
that, but discussion should be opened up with a nmotion and if
it's a notion just for discussion, just to indicate such.

MEMBER MAY: I'"m sorry. You're looking for a
notion to discuss this case?

CHAI RPERSON REID: No. Either. A notion to --

MEMBER MAY: Okay.

CHAI RPERSON  REI D -- either grant, deny or
di scussi on.

MEMBER MAY: Well, | move for further discussion
based on the materials that were presented by the Applicant.

CHAI RPERSON REID:  All right. Then
let's --

MEMBER LEVY: Second that.
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CHAlI RPERSON REID: Okay. Well, you don't have to
nove for a discussion. Let's just open the floor for
di scussi on.

MEMBER LEVY: Madam Chair.

CHAI RPERSON REI D:  Yes.

MEMBER LEVY: One of the concerns that | had when
we |ast heard this case was regardi ng a nei ghboring property and
the inpact of the addition to the Applicant's property on the
sunlight to the neighboring property and it appears to nme from
the additional materials that have been subnmitted that the owner
of the neighboring property has signed a petition supporting the
project. So, that would satisfy my concerns to that effect.

CHAI RPERSON REID: M. Giffis.

MEMBER GRI FFI S: Yes, actually, | think what you
were trying to say in the beginning is that we put a notion on
the table, second it, and then we have discussion. So, | would
do that wunless -- well, | wuld nmove that we approve the
vari ances from nonconform ng property requirenments 2001.3, also
for ratio requirenents Section 771, and the rear yard
requi rements Section 774, and the parking requirements Section

2101 for the Case Nunber 16747 noted in parentheses Hair Zone.

I think first of all | have no problem actually
with the parking requirenents. I think this is an existing
urban retail and | think it's alnost an inpossibility if it
isn't an inpossibility of providing parking. | think that was
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fairly clear.

I think the FAR discussion is also one of nmerit
in the fact that the two levels below the first are not co-
conpliant in terms of height based on the case that we have
there, also not wusable in terns of the existing retai
est abl i shment.

I had sone concern in ternms of expanding into the
rear yard and filling out that, but | found two things. One
the exceptional -- the uniqueness of this was, in fact, the
addition that was built on adjacent property that closed off the
access alley which also created basically a dead end in the back
and | believe that -- and | shared your concern in terms of the
adj acent nei ghbor and how they felt they m ght be inpacted. I
think the case has been made certainly in regards to the
nei ghbor not having a problemw th that and secondly, it may be,
in fact, a good use in terns of building and expandi ng the back
of the retail

CHAI RPERSON  REI D So, you think that the
property is unique?

MS. PRU TT: Excuse nme, Madam Chair.

CHAI RPERSON REI D:  Yes.

M5. PRU TT: Prior to going on, who seconded the
noti on?

MEMBER LEVY: No one has, but I'Il second it.

MS. PRU TT: That's what | --
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MEMBER GRIFFI'S: | just went on yamering. So.

M5. PRUTT: M. Levy, you're seconding it?

MEMBER LEVY: Yes.

MS. PRU TT: Thank you.

CHAI RPERSON REI D So, you feel the property is
uni que for the reason you just stated?

MEMBER GRI FFI S:  Yes.

CHAI RPERSON REID:  And the practical difficulty?

MEMBER GRI FFI S: Well, | think the practica
difficulty goes to several things. | think the strongest is the
non-conpl i ant height on the floors below the first main |evel
I think the practical difficulty also in terms of its uniqueness
is the addition that was put onto the adjacent property that
cl osed of f any access to that area.

CHAI RPERSON REID: And you don't think that there
is an adverse inpact?

MEMBER GCRI FFI S: I think the adverse inpact has
been addressed and | think that it -- be frank, it's not the
strongest case |'ve seen, but | do not believe that there is an
adverse inpact at this -- with this case

CHAlI RPERSON REI D Yes, there was not -- there was --
"1 agree. There was not an issue made as to like air,
parking, traffic or the light on this particular property and
what about the zoning map, the zoning plan? You feel that it
does not inpair the intent and integrity of such?
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MEMBER GRI FFI S: | absolutely agree. | do not
believe that it inpairs the integrity or the intent of the
zoni ng nap.

I would give a recommendation frankly though as
we nove forward, as the design progresses on this that they had
made the case that this -- one of the expansion was to capture
nore |ight and ventilation based on the fact of what the nature
of the business is and | would hope that the elevation then

actually reflects that.

I don't think it ties -- |1 think the case is nade
wi thout that issue and then frankly in ny mind, | renoved that
in my deliberations. |If it was to be brought back, | would say

there is a need for a substantial nore glazing on that.

Now, | do know that there are building code
regul ations that will deal with sone of that, but | hope they
woul d maximze it.

MEMBER MAY: I guess the question that stil
lingers for me is that, you know, given the circunstances of the
property, | can understand why it is sensible and reasonable to
be able to have a variance for the rear yard requirenents and
parking requirenments. Things |like that. But, the FAR
[limtation is what still troubles me and I wonder why we shoul d
be considering the exception or the variance from the FAR
[imtation in this case

I can see building -- being able to build up to
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the FAR because right now the usable square footage of the
property because of the nature of the building and of the site
has been limted by, you know, essentially the ceiling heights
and that would justify in my mnd going up to a full 1.0 FAR
based on the wusable square footage calculations that were
provi ded by the Applicant.

But, to exceed it, I'm not sure what the
justification is for that. So, if anybody can help nme with
t hat .

MEMBER GRIFFI'S: M understanding in dealing with
that is the fact that there's so much of the space that is non-
occupi abl e based solely on this case, that they are -- is non-
occupi abl e space that counts towards the floor area ratio that
they then are not able to utilize that and that is what is the
basis for the request for a variance so they nmight add to the
floor area ratio and make it occupiable and that's what would
burst the ceiling on it.

MEMBER LEVY: I think that if | mght add that
additionally the real usable space that they're trying to build
is at the top level of the addition in order to get to the
ground floor in the front of the building. So, if they were to
build a |esser ampunt of FAR or additional FAR, then it would
anount to basically having -- | nean | don't know how that would
| ook architecturally. But, the usable space you're |ooking at
gaining is at the third level | believe of the addition.
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So, sonehow you'd have to get up to the third

level to build the usabl e space.

Is it three levels or tw? | forget.
MEMBER GRI FFI S: It's three levels and what's
interesting about it is that the street level is the usable

space at this point and that's the other uniqueness of this is
the grade that drops dramatically.

So, we actually have seni-bel ow grade |evels and
according to their calculations in this case, there is FAR
square footage on those levels below the street level that are
non-occupi abl e and, therefore, are not usable, but count towards
the FAR

CHAlI RPERSON REID: Okay. All in favor?

(Ayes.)

CHAI RPERSON REI D: Opposed? Did everyone vote?

BOARD MEMBER: Opposed.

CHAI RPERSON REID:  All right. Thank you.

MR, HART: Staff would record the vote as 4-0-1.

CHAI RPERSON REI D: No.

BOARD MEMBER: Three.

CHAlI RPERSON REI D:  Thr ee.

BOARD MEMBER: Three.

CHAI RPERSON REID:  Ms. Renshaw - -

MR. HART: Ms. Renshaw.

CHAI RPERSON REID: -- not participating.
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MR. HART: Okay. Hol d on. 31-1. The notion
was made by M. Giffis, seconded by M. Levy. The
next case --

MEMBER GRI FFI S: M. Hart, actually, | didn't
make the motion on that or did I?

M5. PRU TT: Yes, you did.

MEMBER GRIFFIS: ©Oh, forgive ne. | --

CHAI RPERSON REI D: For the purpose of discussion
and then M. Levy seconded it.

M. Hart, in regard to the next case, | think
we're going to re-sequence that -- table that discussion as well
corp counsel to come out in that regard and nove onto the next
one.

MR HART: Ckay.

CHAI RPERSON REID:  And | think Ms. Mtten has to
come up for that one.

MR. HART: Ckay.

CHAI RPERSON REI Dt Okay. Ms. Sansone, were you
here just now?

MS. SANSONE: | was not.

CHAI RPERSON REI D: Okay. Because we tal ked about
doing that, the next case which is the appeal of the Spring
Val | ey-Wesl ey Heights Citizen's Association to do that after
we' ve done the other two this norning. Okay.

MS. SANSONE: After the --
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CHAI RPERSON REI D And then -- well, the thing
about it was they were supposed to have sonething for us on
t hat .

I've just been inforned by staff that we are
ready to go forward with the consideration of the Appeal Nunber
16679 of Spring Valley-Wesley Heights Citizen's Association
So, we won't change the sequence.

Where is it? Did you just give us sonething?

Al right. Go ahead and call it, M. Hart.

MR. HART: Yes. The Spring Valley?

CHAI RPERSON REI D:  Yes.

MR. HART: Okay. This case, Mdam Chair, is
Appeal Number 16679 of Spring Valley-Wsley Heights Citizen's
Associ ation, pursuant to 11 DCMR 3100 and 3101 from the
adm nistrative decision of the Zoning Admnistrator, Zoning
Revi ew Branch, Departnent of Consuner and Regul atory Affairs in
the issuance of building permt (No. B430091) that was issued on
October 11'", 2000 to Charles A Sisson for construction of a
partial front porch, rear addition, and accessory garage to an
existing dwelling in a WHOD/R-1-A District at prem ses 3020 43'°
Street, NNW That's in Square 1621, Lot 70.

On August 27”1 2001, Charles Sisson, the owner of
the property which is the subject of this appeal, submitted a
notion to the Board to Dism ss the Appeal as Mbot.

In a letter dated Septenber 7m, 2001, the
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Appel | ant, t he Spring Val | ey- Wesl ey Hei ght s Citizen's
Associ ation, filed a Mtion to Deny the Mtion to Disnmss the
Appeal as Moot which was submitted by the property owner Charles
Si sson.

The Motion is now before the Board.

CHAI RPERSON REID:  All right. Thank you.

MEMBER LEVY: Yes, M. Hart, would you please clarify
the notion that's before us? I'm sorry. I didn't quite
under st and what you just read.

MR. HART: The owner of the property submitted a
notion to the Board to dismiss the appeal as noot. The
Appel lant which is the Spring Valley-Wsley Heights Citizen's
Association filed a notion to deny the notion --

MEMBER LEVY: Okay.

MR. HART: -- to dismiss the appeal as npot.

MEMBER LEVY: So, there are two notions before
us?

MR. HART: Yes.

MEMBER LEVY: Thank you.

CHAI RPERSON REID: Okay. G ven the conplexity of
this particular case and the fact that it has taken so many
gyrations over such a long period of tinme, the staff, M. Antum
or Ms. Kress will give us a little prelinnary discussion that
woul d give us sonme guidance as to which way we need to be
proceedi ng.
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MS. SANSONE: Yes, Madam Chair. In this case,
the grounds for the notion to dismss are that the Board has had
extensive proceedings in this case in BZA Appeal Nunber 16405
and BZA Application Nunmber 16521 which have occurred over the
past several years. G ven the conplexity of the record
and the fact that the Appellant, the Spring Valley Association
is challenging a new renedial permt, what we reconmend is that
the Board order that the entire record from the previous appeal
case and the application case be made part of the record of this
case and then have the parties -- give themthe opportunity to
designate the portions of the records of those two previous
cases that they believe are pertinent to this new appeal. So,
the onus would be on the parties to identify any portions that
they feel are redundant or that would show that they're not
asking the Board to rehear the same matter.

Then because in its initial filings Spring Valley
had identified six issues or argunments that they wi sh to nake on
appeal, what we would suggest is that the Board give Spring
Valley the opportunity to brief each one of those six issues
separately with the Zoning Adm nistrator and M. Sisson then
having the opportunity to file a brief in response on each issue
and as they brief each issue, they can show whether a particul ar
issue is, in fact, redundant and has been heard before and
shoul d be dismi ssed as noot or they can address it on the nerits
and then Spring Valley to have the opportunity to rebut that of
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cour se.

So, what we're reconmending is that at this point
the Board hold the motion to disnmiss the case as a whole in
abeyance, but still allow M. Sisson to nake his argunents about
di smi ssing individual argunents once the case is fully briefed
and to that end, we had identified a potential briefing schedul e

th

of November 6 for the opening brief for Spring Valley. That's
approximately four weeks -- four or five weeks to prepare an
opening brief with the designation other portions of the record
they wish to rely on.

The Zoning Administrator and M. Sisson having
anot her four weeks to file a response. Again identifying what
portions of the record they believe would show the particul ar
issue is, in fact, noot or respond, you know, supporting their
ot her argunents.

And Spring Valley then to have a couple weeks for
rebuttal of Decenber 18" with the hearing on the appea
schedul ed for January 15'".

CHAI RPERSON REI D: Ckay. So, basically, | think
what we're saying is that we're going to now in order to hold
the decision in abeyance, does that require a notion or is that
sonmet hi ng we just do by consensus?

MS. SANSONE: Probably you could approach it
ei ther way by notion or consensus.

CHAI RPERSON REI D: Ckay. So, then we would hold
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it in abeyance and given the instructions that you have laid
forth with the time lines as so indicated and persons --
affected parties and persons will be so notified?

MS. KRESS: Yes, and we can put this in a typed
formed to be ready very quickly within a day or so and have it
out in the mail to the parties --

CHAlI RPERSON REI D:  COkay.

MS. KRESS: -- so that they are aware of the
upcom ng events and when, but | believe there is sufficient tine
in this schedule to allow everyone the appropriate tinme to
respond.

CHAI RPERSON REI D Okay. Board Menbers, any
di scussion regarding this? Any comments?

COW SSI ONER M TTEN: I think it's a good
recommendati on and because | had not been a participant in the
ori gi nal appeal , I think that the course that's being
recommended is very helpful to me because | at the nmonent am not
clear on the degree of redundancy with the original appeal and
having the parties to the case point out those sections of the
previous record that are relevant and to the extent they're
redundant, would be very hel pful to ne.

CHAI RPERSON REI D: Wuld you like to meke the
noti on?

COW SSI ONER M TTEN: If you want it in the form
of a notion, | would nove that we hold the notion to disniss the
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appeal as nmoot in abeyance.
CHAlI RPERSON REI D:  Ckay.

VI CE CHAI RPERSON RENSHAW  Second.

CHAI RPERSON  REI D: Al right. Any further
di scussion? Okay. All in favor?
(Ayes.)

CHAI RPERSON REI D:  Opposed?
MR. HART: Staff will attenpt to record the vote.
Made by Ms. Mtten and seconded by Ms. Renshaw to hold the
decision in abeyance wunder the ~conditions described by
corporation counsel.

MS. PRU TT: Madam Chair, can we go over those
dates again just to be clear?

CHAI RPERSON REI D:  Yes.

MS. PRUITT: I have Novenber 6 opening briefing
for Spring Valley. Four weeks later which is Decenber 4”', t he
ZA and M. Sisson --

MS. KRESS: No, it was November --

th

M5. PRUTT: 6
MB. KRESS: 6'".

MS. PRUTT: Novenber 6. Four weeks | ater which
woul d be December 4'", ZA and Sisson get to respond and then on
Decenber 18'" Spring Valley has a rebuttal with the hearing on
January 15'".  I's that correct?

MS. KRESS: W wanted to add sonmething that was
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not nentioned. Was that the ANC also have the response on
Decerber 4'".

MS. PRU TT: Ckay.

MS. KRESS: And then the Spring Valley rebuttal

on the 18" and the heari ng -- Decenber 18'" and the heari ng on
January 15" and we have these notes and will be confirni ng them
in witing.

COW SSI ONER M TTEN: Can | just ask one follow
up question? MWiich is in ternms of perhaps a recomendation from
Ms. Kress or Ms. Sansone. Wuld we take up the motion to
dism ss the appeal as noot at the commencenent of the hearing
or, you know, | mean | guess |I'm wondering if maybe we should
take that up before -- to the extent that we want to grant the
notion after we get all the submi ssions, we wouldn't want to
have everyone cone and assenble expecting a hearing when we

pl an, you know, to the extent that we would want to grant that

noti on.

M5. KRESS: Let ne begin answering that and |
will refer it to Ms. Sansone after that.

The intent is that it be broken down by issue and
that what's held in abeyance is the whole notion. VWhat we're
suggesting is -- and that it happened in the briefings and the

responses to those briefings is that what cones before you or at
| east the six itens that we so far have from Spring Valley that
they're briefing, but that the notion to dism ss as noot is done
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on each one of those issues as the case is nmade and the response
gi ven.

So, to answer your question, | think what we're
suggesting is that it be done on an issue by issue basis rather
than in a | arger general notion.

COW SSI ONER M TTEN: And | don't disagree with
t hat . I guess |I'm just questioning the timng of it and
shoul dn't that issue be taken or those six issues be taken up
sonmetine prior to the commencenent of the hearing so that to the
extent that the Board were, you know, to grant say we were to
dismss all six issues as being redundant or noot, we woul dn't
want to have brought everybody down here thinking that we were
going to have a hearing. That's my concern.

MS. KRESS: Yes, thank you. | understand that
now and that seens |ike an excellent idea. Perhaps it would be
good to then have the Board at their neeting, the first neeting
in January, decide the nmption issues and then any issues |eft
woul d be then heard on January 15"

COW SSI ONER M TTEN:  That sounds good.

MS5. KRESS: W haven't set, but | believe January

st

1> is Tuesday and so, | believe we'll probably have the first
meeting in January January 2", | don't have it quite in front
of nme, but that's the date -- the first nmeeting in January woul d

be the date we woul d suggest for you to review those notions and

consi der those that you want to in the manner we wish it.
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What is the date? Am | correct?

Yes, it appears we would recommend that the
meeting in January go to Wdnesday, January 2" obvi ously
i nst ead of January 1%, Tuesday.

CHAlI RPERSON REl D Okay. Al right. Al right.
Thank you. Next. Next. Then we nove on now to the next case.

MR. HART: The next case before the Board, Madam
Chair, is Appeal Number 16716 of the Nebraska Avenue
Nei ghbor hood Associ ation pursuant to 11 DCMR 3105 and 3106 for
the administrative decision of the Zoning Adm nistrator,
Department of Consuner and Regul atory Affairs in the issuance of
a Building Permt Number B435464 issued on March :id, 2001 to
Sunny and Louis Keyes, et al to permt the construction of a 102
unit handi capped assisted living apartment residence in a R2
and R-5-D District at premises 511, 5113, 5117, 5119, 5121,
5123, and 5125 Connecticut Avenue, N.W and 5201, 5203, and 5205
Chevy Chase Parkway, N.W These are in Square 1989, Lots 49-57
and 161.

The hearing dates were June 26”1, July 10'" and the
17'", and August 3¢, 2001.

The Appel | ant Nebraska  Avenue Nei ghbor hood
Associ ati on and Advi sory Nei ghbor hood Comni ssi on 3G

The Appel |l ee was Zoni ng Admi ni strator.

The Intervenor is Sunrise Assisted Living, LLC

The Board Menber participating on August 3rd, 2001
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were Sheila Cross Reid, Ceoffrey HH Giffis, David W Levy, and
Carol J. Mtten.

The deci sion was Septenber 4th, 2001.

On a notion nade by Geoffrey Giffis, seconded by
David Levy, the Board voted 3-1-1 to DENY the Appeal on two
i ssues--the issue of review by the Ofice of Planning and the
el evat or penthouse setback. That was voted by Geoffrey Giffis,
David Levy, Sheila Cross Reid to deny, Carol J. Mtten by proxy
vote to support and Anne Renshaw recused.

On a notion nade by Geoffrey Giffis, seconded by
Sheila Cross Reid, the Board voted 4-0-1 to DENY the Appeal on
all issues except review by the Ofice of Planning and the
el evator penthouse setbhack. This was with Geoffrey Giffis,
Sheila Cross Reid, David Levy, and Carol Mtten by proxy vote to

deny. Anne Renshaw recused.

Ms. Carol Mtten is requesting reconsideration by

t he Board.

CHAI RPERSON REI D:  Thank you very nuch.

VI CE CHAlI RPERSON RENSHAW Madam Chair, as | am
recused, | will not be participating in this case and will |eave
the room

CHAI RPERSON REI D:  Thank you.
COW SSI ONER M TTEN: Madam Chair, could | speak
to my notion for reconsideration?
CHAI RPERSON REID: By all neans.
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 (202) 234-4433



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KR

COW SSI ONER M TTEN: Thank vyou. | appreciate
the opportunity to make the notion because as you know, | was
not present on Septenber 4" and | attenpted to proxy in not

only vote, but ny explanation for the vote which I think perhaps
| didn't do a good enough job which is why I'd |ike another shot
at it.

And ny request for consideration relates to the
second notion is on our sunmary sheet which really bears on two
i ssues which relate to the review by the Ofice of Planning of
the roof plan and the issue regarding the setback for the
el evat or pent house.

And to the first issue, as | read the transcript
of the discussion, there seened to be a consensus that it was a
finding of fact that the referral of the roof plan to Ofice of
Pl anni ng had not been nmade and yet the decision was nmade not to
grant the appeal on that basis and | guess my concern is that
the Board was nore concerned about the consequence of granting
t he appeal on that basis as opposed to whether or not the case
had been made. | nean if you say on the one hand, yes, that is
a fact, but we won't grant the appeal on that, to ne, those are
i nconsi stent concl usions to draw

And the second issue, | know there was a
di scussion about Section 411 which relates to roof structures
and there was concern expressed that the section is confusing
and cunbersone and so on and | think that | share that view, but
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the solution to that is not to allow the Zoning Adm nistrator to
make interpretations that are inconsistent wth the plan
| anguage of the Zoning Ordinance, but rather to make a request
that the Zoning Conmi ssion, you know, revisit that section and I
can elaborate if you want on my concerns about t he
interpretation, but | guess as a threshold issue, the Board
needs to deci de whether, in fact, they want to reconsi der one or
both of the issues that |'ve raised.

CHAlI RPERSON REID:  Well, let us discuss it.

M. Giffis, did you want to nake a motion for
di scussion or did you want to second? Now, her motion is for
reconsi deration. If you want to second it for purposes of
di scussion and then we can discuss and then take a vote or --

MEMBER GRIFFI'S: Yes, | would second for purposes
of di scussi on.

CHAI RPERSON REI D:  Yes.

MEMBER GRI FFI S: I think first of all, M.
Mtten, you did read the testinony. You can see that there was
great deliberation on this and it was fairly conplicated and |
think the Board all appreciated, in fact, your proxy which was
not just votes, but actually explanation.

I think Ms. Kress read and argued for you fairly
well and | think to be clear on what we were dealing with as I'm
sure you are aware, but maybe from ny own renenbrance of this is
the fact that we're looking for an appeal to the permt which
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goes to the crux of the issue before us that is substantiated,
of course, by the issues behind.

I think without going deep into revisiting this
that | am satisfied that we noved this in our deliberations and
di scussions to an adequate if not very adequate level and |
believe the vote reflects that.

CHAI RPERSON  REI D: This is very interesting
because | agree with you, M. Giffis. | think that we did not
lightly take these issues that were before us and that we gave
considerable tine to the discussion and consi deration thereof.

But, | do have a question for M. Mtten in
regard to it not having been referred. The roof structure not
being reviewed by the Ofice of Planning. It was not referred.

That was the issue.

Correct?

COWM SSI ONER M TTEN: That's one of the two
i ssues. Yes.

CHAI RPERSON REID: No, I"'mreferring only to this
particul ar one.

COW SSI ONER M TTEN: Okay. Yes, that's an
i ssue.

CHAI RPERSON REI D: Okay. And in regard to that,
it wasn't done and the only thing that could be done to renedy
that would be to have it referred, but that would be |like after
the fact. But, then | don't see how we could possibly address
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the issue of that. It would have to be referred and responded
back and reviewed within a certain period of tine which is what?
VWhat was it?

COWM SSI ONER M TTEN:  Fi fteen days.

CHAI RPERSON REI D: Fi fteen days. I mean there's
no way that we could correct that.

COW SSI ONER M TTEN: Well, actually, | had a
di scussion with M. Bergstein before conmi ng out here.

CHAlI RPERSON REI D:  Yes.

COW SSI ONER M TTEN:  And what his suggestion was
that at the point of an appeal we are now in the shoes of the
Zoni ng Administrator and he suggested that this Board in the
shoes of the Zoning Adm nistrator could make the referral to the
O fice of Planning and we would have to reopen the record to
accept their report. We would leave it open only for that 15-
day peri od.

And the thing that | think is interesting about
these two issues is to ne they're related because the Ofice of
Planning to the extent that they had a view and, you know, |
don't know what their view is, that was inconsistent with the
Zoning Adnministrator's interpretation. That would have been
called into question through their exam nation of the roof plan
whether or not the Zoning Admnistrator had indeed nmde the
right interpretation. Not to say that they could overrule him
but they nmight have had sonme bearing on that discussion, but,
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the fact that we never got any input fromthe O fice of Planning
really, | think, did not serve the process. So, in part, the
referral to the Ofice of Planning would give us information
about the interpretation regarding the setback.

So, that's how | see these two things as being
rel at ed.

So, if, | nmean, the solution to the first issue
that M. Bergstein had suggested was that we could make the
referral ourselves and reopen the record for a 15-day wi ndow to
accept an O fice of Planning report regarding the roof plan.
That's a solution if --

CHAI RPERSON REI D: well, if we could do that,
then the ruling as far as it having been referred to the Ofice
of Planning -- if Ms. Sansone could come here. What about that?

I nean if, in fact, we could waive the ruling as to -- not
wai ve the ruling but the time frame as far as like it being now
after the fact that we referred it to Office of Planning, could
we waive that requirement in the first place? 1Is that the --
since it wasn't done.

M5.  SANSONE: Madam Chair, | don't believe
there's a provision that would allow the Board to waive the
regul ation requirement that it be done if that's what you were
aski ng.

CHAI RPERSON REID: Yes. W can't do that?

MS. SANSONE: | don't believe so. You --
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CHAI RPERSON REI D:  Yes.

M5.  SANSONE: I nmean | wasn't here for the
hearing and I'mnot famliar with the basis for that portion of
t he deci sion.

CHAI RPERSON REI D: So, | nmean, no, that was just
a question thrown out. We can't do that, but we can have it --
refer it now to the Ofice of Planning? I mean that's
perm ssible with the waiver of the 15-day requirenent
provisional? All of that we could do after the fact?

MS. SANSONE: Madam Chair, well, Menber Mtten
has made a notion to reconsider that particular vote.

CHAI RPERSON REI D:  Yes.

MS. SANSONE: So, if the Board were to vote on
that notion and approve Ms. Mtten's notion, then you could take
up this question of referral to the Ofice of Planning as a

second motion with the appropriate tine limt and consider that.

MEMBER GRI FFI S: Madam Chair, i f | coul d
interject, | think what Ms. Mtten -- the notion before us is
for reconsideration. I think it has to be based on the fact

that we perhaps didn't deliberate or understand or conprehend
the case and then, therefore, the vote that we cast.

CHAI RPERSON REI D:  Yes.

MEMBER GRIFFIS: | think first of all when we get
into if we're referring to the planning, it does open the door
to both of the votes. | believe and | feel fairly strongly that
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we took the time and the cdliberation and we did hear very
articulately Ms. Mtten's, although not from her own voice, her
argunents during the day and | think that all the Board Menbers
I can say definitively nyself took into account what her
position was and | do not feel that there was a |acking of
argunment that would then nove us to a reconsideration of these
two issues.

CHAI RPERSON REI D: M. Levy, did you have any
coment s?

MEMBER LEVY: I would, | guess, just build on
what M. Giffis has just said and ask Ms. Mtten if, in fact,
that is your point that we didn't understand your position when
we voted or your explanation of the issues?

COW SSI ONER M TTEN: VWell, | guess some of the
things that were said that | read in the transcript seemed to
suggest that there was a greater degree of concern about the
consequence of granting the appeal as opposed to the substance
of granting the appeal and really ny concern is that even if |
don't agree with the decision of the Board, | want the decision
of the Board to be tenable in a court.

And just maybe -- maybe you just need to walk me
t hrough one point which is to me the nost glaring inconsistency.

Wiich is there was an agreenent by the Board that yes, the
finding of fact will be made that the referral to the Ofice of
Pl anning was not nade. So, you say yes, the Appellant is
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correct. The referral was not made.

But, we're going to ignore that. W' re not going
to grant the appeal. So, how do you say on the one hand that
they're correct and then say on the other hand that you will not
grant the appeal ?

That to me makes the decision vul nerable.

MEMBER GRI FFI S: | think the logic in -- | don't
want to delve too far into this, but frankly, the logic in terms
of referring to the Ofice of Planning was this in nmy mnd. W
did understand we would -- we agreed to the fact that it did not
happen, but was that a basis for negating the pernmt and it was
the feeling of this Board Menber that that was not the basis to
grant the appeal upon and, therefore, it was stated that it was
a finding of fact to the case that it was not referred to the
O fice of Planning.

COW SSI ONER M TTEN: So, let's just carry that
anot her step further. MWhich is that without granting the appea
on that basis, the referral, in fact, can now be made and wth
the input of the Office of Planning, you can say we've nade the
referral if they choose to respond within the 15-day w ndow and
you can say maybe the O fice of Planning will say we have no
issue and, therefore, with that additional information, the
Board coul d deny the appeal

But, | think to say to the public yes, we read
the plan I|anguage of Zoning Ordinance. We know the Zoning
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Admi nistrator ignored it and we think that's okay. I think
that's a bad nessage to send.

MEMBER GRI FFI S: No. Yes, and | would agree. |
don't think we're indicating that we think it's okay. The point
is that it didn't prove to the level of granting the appeal on
the permit and | think we ought to be clear with that.

The other piece of it in terms of referring to
the O fice of Planning again goes to the issue that we were not
able to make the decision. Even the planning report itself on
the cases are to be given great weight, but that doesn't nmean we
are nmandated to follow these. It is certainly part of the
advi ce.

Again, it goes back to the fact that we would
guestion our own judgnent and our own voting and our own
del i berations on this case and | don't think at this point -- |
cannot predict the future, but | don't think at this point that
planning could conme in wth sonething in regards to that
specific issue in terns of the review of the roof that would
frankly open ny eyes to sonething that | have m ssed.

CHAI RPERSON REID: | agree with you, M. Giffis.

| think that what it goes to is the nerits of the case as to
whet her or not the Board Menbers felt within our discretion that
given the nerits of the case that was before that the decision
could be made without the Ofice of Planning -- w thout having
been referred to the Ofice of Planning and we did not feel that
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it would have such a materially different inpact on our decision
that we'd vote differently.

In other words, we felt notw thstanding the fact
that it had not been referred to the Ofice of Planning that
given the case before us that we could still make a decision in
that regard and we acknow edged the fact that it had not been
referred, but that didn't negate our being able to nmke a
deci sion based on all the other materials and subm ssions and
the plans that we had before us.

COWM SSI ONER M TTEN: If | could just nade one
qui ck response and then we can nove on because | feel like I'm
just going to give it my one last little shot.

Which is in terns of whether or not guidance from
the Ofice of Planning would have been at all helpful or
persuasive to the Board --

CHAI RPERSON REI D:  Yes.

COWM SSI ONER M TTEN: -- discussion that | read
in the transcript relating to the application of Section 411 --
Subsection 411 and, you know, | sensed that there was sone
anmbi val ence about what the proper interpretation was regarding
the penthouse setback and whether or not it was properly
consi dered an architectural enbellishnment. Because on the one
hand, you're treating it as a penthouse because you're waiving
the FAR within the FAR exenption. So, you're treating it as a
penthouse on one hand and then choosing to <call it an
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architectural emnbellishment on the other hand and | sensed from
ny reading of the record that there was not clear, decisive
t hought by the Board. There was sone anbival ence.

So, ny sense is that guidance fromthe Ofice of
Pl anning on that natter m ght have been persuasive. So, that --

CHAI RPERSON REI D But, the point that we're
making is that we did in considering the matters that were
before us in regard to the roof structure and whether or not it
was an architectural enbellishnent or not and whether or not it
was counted in the FAR and whether or not the Ofice of
Pl anning Report would have given us additional guidance, the
point that you may be missing is that notw thstanding that, we
felt that there was adequate enough information before us for us
to be able to make a concise opinion and to draw a concl usion
and renmember we also go input from Toriabello in regard to not
just the interpretation of the regulations but also as to the
tradition and what is customary as far as the Zoning
Administrator's Ofice is concerned and | think that based upon
all of the information that was before us, we felt confortable
nmovi ng ahead with the denial of the appeal

In other coments? All right.

Then your notion for the reconsideration and you

second it. Al right. Al in favor?
(Ayes.)
MS. PRUTT: I|I'msorry. Can we do that again?
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CHAI RPERSON REI Dt Opposed?  No. Opposed?  So
you - -

MEMBER GRI FFI'S: |'m opposed, Madam Chair.

CHAI RPERSON REI D ' m opposed. ' m opposed to
the notion of reconsideration.

M. Levy, you're --

MEMBER LEVY: | voted in favor

CHAI RPERSON REI D: I'n favor of t he
reconsi deration. Okay. So, now, we have a split.

MEMBER Rl FFI S: It's deni ed. It takes three to

CHAI RPERSON REI D: Oh. Okay. Al right. Okay.

Al right. Let's do that again.

The notion is for reconsideration. It was a
second. The vote is all in favor?
(Ayes.)

CHAI RPERSON REI D:  Opposed?
MEMBER GRI FFI'S:  Opposed.
CHAI RPERSON REI D:  Opposed.
MS. KRESS: Staff should record the vote.
MR. HART: Staff should record the vote as 2-2-2.
MS. KRESS: To reconsider
MR HART: To reconsider. That neans the vote
actually fails.
MS. KRESS: Does not carry for Jlack of a
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maj ority.

CHAI RPERSON REI D:  Okay.

MR. HART: Ckay.

CHAI RPERSON REID: Let nme get this straight.

Al right. M. Hart, when we record the vote,
then we nove to the next one.

MR. HART: The next case is Application Nunber
16696 of Craig and Ann Goodman pursuant to 11 DCMR 3103.2 for a
variance from the limtations of Subsection 2500.4 to allow a
second-story addition to an accessory garage for maid's quarters
and nother-in-law suite in the R3 District at prenises 3254 O
Street, NNW That's Square 1230, Lot 809.

The hearing dates were My 1°', 2001 and July 17th,
2001.

The application was heard by the Board at this
July 17th, 2001 hearing at which is was determned that
additional information was needed prior to the Board giving its
decision. The follow ng subm ssions were requested:

*A Landscape Plan including location of the
referenced granite wall.

*Information on replanting of the existing
boxwood trees

*A Floor Plan

*Evi dence  of the Commission of Fine Arts
rejection of the prior owner's attenpt to expand the buil ding
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*Cost of carrying lunmber through the side yard to
the back of the house.

The time line for these subnissions were: August
22" for the initial subnissi ons; responses Septenber 5”';
finding of facts Septenber 18”‘; and the deci sion today.

Participating nenbers were or are Sheila Cross
Reid, Ms. Renshaw, M. Giffis, M. Levy, and M. Carol J.
Mtten.

The case is now before the Board.

CHAI RPERSON REI Dt Al'l right, Board Menbers. I
think that what we can do is to open the floor for discussion.
Wwant to do it in form of a motion and then discussion or we
could just have it for discussion. | think that a nmotion is
al ways good.

Ms. Mtten.

COW SSIONER M TTEN: Ckay. |If you want to start
with a motion, then | would nove denial of the variance
requested in Application Nunmber 16696.

MEMBER LEVY: |'Il second that.

CHAI RPERSON REI D:  Di scussi on

COWM SSI ONER M TTEN: For the discussion of the
variance that's been requested, | believe that the Applicant has
not nmet their burden of proof and in saying that, what
i medi ately beconmes an issue is whether or not we're even
focusing on the right variance.
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So, | guess I'lIl just have to nove into that
which is | believe that this is not only an issue related to
height. It's an issue related to use and in Section 2500.5 and

["1l just read that.

It says in an R-1-A or R 1-B District an
accessory private garage may have a second story used for
sl eeping or living quarters of donestic enployees of the famly
occupying the main building and I know we had some discussion
about this during the hearing and it's a question of -- | know
that the Applicant's position and perhaps it's shared by the
Zoning Adm nistrator is that because they are in R3 that the
provisions of the R1-A and R1-B Districts are automatically
folded in but not this provision in nmy opinion and | can go into
nore detail on that if you like, but --

CHAI RPERSON REID: Did you say of the Chair?

COW SSIONER M TTEN:  |'m sorry.

CHAI RPERSON REID: Did you say the opinion of the
Chai r?

COW SSI ONER M TTEN:  No.

CHAI RPERSON REID: Ch. Ckay.

COW SSI ONER M TTEN: | said the Applicant and
per haps the Zoning Adm nistrator.

CHAI RPERSON REI D: Ckay. I thought you said and
t he Chair.

COW SSIONER M TTEN:  No. If | did, | m s-spoke.
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CHAlI RPERSON REI D:  COkay.

COW SSIONER M TTEN: | didn't mean to say that.

And | believe that this provision does only apply
to R1-A and R-1-B and in the record, M. Sansone was Kkind
enough to go back to the original Zoning Odinance and show us
how this has been rewitten over the years not to change its
meani ng, but just in the codification and the original neaning
is clear that this was nmeant to be exclusive to the R-1-A and R-
1-B Zoning Districts and in order for this Applicant to be
granted the request for this addition to their garage woul d not
only require a variance fromheight, it would require a variance
from the use provisions of 2500.5 and we have -- and because
that hadn't been advertised and there's nothing in the record to
support that and yet, | don't also believe that there's adequate
evidence in the record to support why they should be granted the
variance from 2500. 4.

CHAlI RPERSON  REI D Al right. Furt her
di scussion. Was there a second? There's no second?

VI CE CHAI RPERSON RENSHAW M. Levy seconded it

CHAI RPERSON REID: Okay. All right.

VI CE CHAI RPERSON RENSHAW | beli eve.

This is a very convoluted case, a very difficult
case and has resulted in |I'msorry to say kind of like a nini-
range war.

The case has put both the Applicant and the
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opponents | believe to considerable expense, and | personally
hate to see that, trying to prove one side or another side. W
have received into the file, Madam Chair, a great deal of
information at the last nmonment and | am just wondering if any of
this information should -- we should then put it out there for
any kind of response by the other parties and | would like to
hear from my colleagues as to their thoughts on this.

CHAI RPERSON REI D: Well, we can do one of two
things. |If we feel that based on the information that has been
subm tted and the testinony at the hearings, we are prepared to
take a vote today, we can do that or if you feel that you have
i nadequate information or you feel you need nore information
then you could delay making a decision until such time that the
additional information as requested has come into the record.

If you feel that any other mmterials or any other
information that you may acquire may have a bearing on the
output of the decision, then | think it would warrant having
nore information coming in, but if you feel today that you have
enough to enable you to be able to make a rationale and just
deci sion, then we can nove forward.

COW SSI ONER M TTEN: Madam Chair, |'m very
sensitive as | know you are to giving the Applicants the ful
opportunity to meke their case and, you know, there's been to
the extent that the Board agrees with ne, | believe that there's
a use variance that's required that (a) has not been advertised
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and (b) the Applicant has not had the opportunity to neet their
bur den.

There's an additional side yard issue that arises
out of 2500.6, but as it relates to the variance that was
advertised which is for the height which would relate solely to
-- the Applicant never spoke to the issue of hardship that would
be created by -- or that would be created by not granting the
variance and w thout the use variance, the only use that the
garage could be put to would be storage and there was no
di scussion of the fact that they have inadequate storage. They
have a three-car garage plus a storage section off to the side
and | think in this case if we were to allow the Applicant to
advertise additional variances and drag this out, the discord in
the conmunity that Ms. Renshaw made reference to is just going
to get worse and | am not sure that the Applicant is capable of
neeting the burden for the use variance and even for the height
vari ance.

So, | guess | would -- well, | don't want to cut
anybody off without giving them you know, anple opportunity to
make their case. I don't think prolonging this is going result
in anything but additional ill wll in the community and it
won't change the outcone.

MEMBER GRI FFI S: Can | clarify a question to Ms.
Mtten? Because you're bringing up two issues. One,
you're stating fairly enphatically that the case has been nade
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that's before us and that is for the height variance.

COWM SSI ONER M TTEN:  Yes.

MEMBER GRI FFI'S: Secondly, you're indicating that
perhaps there's a use variance that needs to be applied for, but
you are not indicating that you are not supporting this case
based on the fact that there may be a use variance required.

I's that correct?

COW SSI ONER M TTEN: That's correct. Yes. I
see themas two distinctly different issues.

CHAI RPERSON REI D: So, with or w thout the use
vari ance, you don't think that they made the case?

COWM SSI ONER M TTEN:  Correct.

CHAlI RPERSON REID:  Al'l right.

MEMBER GRI FFI S: And |'m not sure. Maybe we can

get clarity. Because |'m not sure -- | think we ought to speak
to the height variance and then perhaps nove on. Because |'m
not sure how we would deal with the use variance. We coul d

recommend or do we --

COW SSI ONER M TTEN: Can | just maybe step back
fromthat and let ne tell you we have to reach some consensus
first about the use variance because it inpacts the burden of
proof for the Applicant on the hei ght variance.

CHAI RPERSON REID:  Well, wait a mnute. The use
variance is not before us right now.

COW SSI ONER M TTEN: But, we have to have sone
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consensus about what use the garage or the accessory structure -

CHAI RPERSON REID: | agree with that.

COMM SSIONER M TTEN:  -- may be put to.

CHAI RPERSON REI D And your point is very well
t aken.

However, | don't know why we -- why didn't we do
this at first to have them add a use variance. Because we did
discuss this matter as far as the inproper use of the addition
for a fam |y nmenber vis-a-vis domestic. Renmenber?

COW SSI ONER M TTEN:  Yes.

CHAI RPERSON REI D So, at that point, we could
have had it amended, but we didn't. So, as such, | don't think
we can consider a use variance that's not even before us, hasn't
even been advertised in the first place.

Can we, Ms. Sansone? |s she there?

MS. SANSONE: Madam Chair, | think the whole
guestion of use variance came up sort of throughout the thread
of the extensive record in this case. So, it's not as though
the parties haven't been aware of it and haven't alluded to it.

It was never advertised. The Applicant took the
position that the use was a matter of right which the Ofice of
Corporation Counsel does not agree with, but it hasn't been
advertised and | think the Applicant's position was they didn't
have to deal with it because they didn't believe they really
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needed it.

So, | guess in a way the Applicant has been aware
of the issue and has chosen to adopt a different strategy of
dealing with it by not dealing with it.

CHAlI RPERSON REI D:  Well --

M5. SANSONE: If you wish to deal with the area
variance and if you were to grant it for exanple, we could
restrict the order to say the second story may not be used for
human habi tation. That would be a possibility or you could,
you know, perhaps evaluating the height variance on the merits
deci de that the Applicant hadn't made the case.

So, there's several ways of trying to deal with
this.

CHAI RPERSON REI Dt But, | guess what |'m asking
you is given the fact that we did discuss the possibility that a
use variance was needed and we did indicate that, even corp
counsel did, a use variance was needed. That woul d have been
i ncunmbent upon the Applicant to have requested that that be
added to the application to be considered as well and that not
havi ng been done, we determ ned now that there is a use variance
needed. W could nmake a notion. W could nmeke a decision just
based on that, on those facts. The fact that to ne it's clear
that there's a use variance needed. So, if we just noved ahead
on the area variance --

MEMBER GRI FFI S: Perhaps you need to take a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 (202) 234-4433



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

79

nmonment and tal k about the use before we go back into the case
because | think that it is a large issue and that we may be able
to bring sonme clarity to. W may not be. But, in ternms of if |
m ght speak to it, 2500.5 which Ms. Mtten has read says in a R-
1-A or R1-B District, an accessory private garage nmay have a
second story used for sleeping or living quarters for donestic
enpl oyees of the family occupying the main building.

Now, for purposes of argument, | think the other
side of what Ms. Mtten is saying that that says and the key
word | have is may, it seens to be granting this privilege in a

R-1-A and a R1-B which is a lower zoning than an R 3 and R4,

et cetera.

CHAI RPERSON REID:  Yes. Yes.

MEMBER GRI FFI S: Therefore, a reading of this
provision might be and | believe that it has been up until now

the fact that it is allowing this wuse and by basis of
extrapolation, a use that would be permtted in a higher zone
allowing this in a | ower zone of R 1-A and if we turn just to --
of course, I'm sure a lot of folks rely on this Section 321,
accessory use in buildings R3; 321.1, the follow ng accessory
uses or accessory building incidental to the uses pernmitted in
Section 320.6 shall be permtted in R3 Districts. Any
accessory use or accessory building permitted in R-1 District.

COWM SSI ONER M TTEN: But, you have to read the
whol e sentence pl ease.
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MEMBER GRI FFI S: | ndeed.
COWMM SSI ONER M TTEN: Read the whol e sent ence.
MEMBER @RI FFI S: Which is Section -- under

Section 202 and 203 of this title. | understand there's not a -

COWM SSI ONER M TTEN:  Not 2500. 5.

MEMBER GRI FFI'S: But, then you would nove towards
2500.5 in order to then to get further clarity, but again, |
think it can be strongly argued that when you have -- the may is
the word in question in ny own mind. |In ternms of that seenms to
be all owi ng sonething that occurs and if we go based on the fact
that the residential zoning builds on itself, then it is
allowi ng sonmething that is -- ny assunption or ny argument here
with this section is that it is being allowed in a | esser zone.

CHAI RPERSON REI D: But, just let nme junp in rea
qui ck. Under 2500.5, but how do you get around the fact that it
stipulates that it nust be living quarters of donestic enpl oyees
of famlies occupying the main building and it was proffered to
us that this was going to be a famly nenber that would be
occupying it and that was my point of departure.

MEMBER GRIFFIS: Oh. Well --

COW SSI ONER M TTEN: There's actually multiple
| ayers --

MEMBER GRI FFI' S:  Yes.

COWMM SSI ONER M TTEN: -- to this issue. The
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first issue is can an accessory building with a second floor in
R-3 be used for human habitation for whatever reason? | believe
the answer is no unless you get a use variance. M. Giffis at
| east is arguing the opposite. | don't know what he thinks, but
I think that it's a very -- the interpretation that suggests
that M. Giffis is correct is contrary to the words in the
Zoning Ordinance and if you take the trouble as Ms. Sansone very
kindly did for us to go back to the origin of it, it's clear
what was neant. So, | nean taking all that together | think the
conclusion that one nust draw is that wi thout a use variance the
only use that a second floor of an accessory building my be put
to in R3 is an accessory use that's already permtted which
woul d be storage but not hunman habitation.

CHAI RPERSON REI D:  Yes.

COW SSI ONER M TTEN: So, that's to nme the
t hreshol d issue.

Now, if you agree with M. Giffis that well, it
could be mmid's quarters, then you get to the issue that you
raised which is well, they said this isn't really for mid's
quarters. This is for, you know, an elderly relative or
something |ike that.

CHAI RPERSON REI D:  Ri ght.

COWM SSI ONER M TTEN: So, no matter how you want
to make the interpretation --

CHAlI RPERSON  REI Dt And also, M. Goodman, |
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think, in his testinony did allude to that when he said that if
I were two feet over another zone, it would be a matter of right
use. Wich, you know --

MEMBER LEVY: Madam Chair.

CHAI RPERSON REI D:  Yes.

MEMBER LEVY: As interesting as this is and as
important as this issue is, it seems to ne that -- well, the
notion on the floor is to deny based on the application not for
a use variance and that maybe this discussion is nmore relevant
if the notion were to approve than it is to deny.

If the notion is denied based on the application
presented to us, this conversation's no |onger relevant.

| f t hat notion fails, t hen perhaps this

conversation's relevant to another notion that might be

present ed.

CHAI RPERSON REI D So, basically, Ms. Mtten has
noved that it be denied predicated from the fact --
notwi thstanding the wuse -- that wuse bearing is that the

Applicant has not met his burden of proof as it pertains to that
area variance in the first place.

MEMBER LEVY: Correct.

CHAI RPERSON REID:  Was there a second?

MEMBER LEVY: There was and |'m just suggesting
that perhaps if that notion were to carry, then this discussion
woul d no |l onger be relevant. |f that notion doesn't carry, then
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CHAI RPERSON REID:  All in favor?
(Ayes.)

CHAI RPERSON REI D:  Opposed?

VI CE CHAI RPERSON RENSHAW  Abst ai n.
MR. HART: WAs that 4-0-17?

MS. PRU TT: Right.

83

MR. HART: Staff would record the vote as 4-0-1.

Ms. Mtten nade the motion. M. Levy seconded and Ms. Renshaw

abst ai ned.

Next case, Madam Chair?

CHAI RPERSON REI D: You have a question?

just say excuse nme, Madam Chair?

MR. HART: No, | said next case.

CHAlI RPERSON REI D:  Yes.

MR. HART: The final case --

CHAI RPERSON REI D: We have one nore.

MR. HART: -- is the application --

CHAI RPERSON REI D: One nore.

Did you

MR. HART: -- 16682 of WF. Equipnent Corporation

pursuant to 11 DCMR 3104.1 for a special exception to allow new

resi denti al

Section 353 and pursuant to Subsection 3103.2

under Section 401 and 405 fromthe | ot area, |ot wdth,

yard requirenents for

(202) 234-4433
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!4

t he

five (5) new dwellings in the R5A District at prem ses 5516 -

5526 Hunt Place, N.E. That's Square 5204, Lots 31 - 36.
The hearing date was May 8", 2001.
The decision date was June 5th, 2001.

On a notion made by Ms. Renshaw, seconded by

Ms.

Hi nton, the Board voted 4-0-1 to DENY the application. The vote

was Ms. Renshaw, Ms. Hinton, Ms. Mtten, and Ms. Sheila Cr

0Sss

Reid to deny. M. Giffis not voting not having heard the case.

The Board authorized the issuance of an Or der

whi ch was i ssued on August 22”‘, 2001.

t

In a letter dated August 31°, 2001,

t he

Applicant, Ms. Ann MGCee, through her attorney Stephen N. Gell

filed a notion for Reconsideration and a Rehearing.

Applicant contends that new information exists that was
presented to the Board prior to the hearing and which could
reasonably have been presented prior to the decision on

case.

The

not

not

t he

The participating Board Menbers are M. Sheila

J.

Cross Reid, Ms. Anne Renshaw, Ms. Susan Hinton, and Ms. Carol
Mtten.

The notion is now before the Board.

CHAI RPERSON REI D: Okay. Thank you very nuch,
M. Hart.

Board Menbers, as you renenber, this was
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regard to modular hones that were to be built on Hunt Place,
N.E. | think there were five and the case was before us and it
was denied and that was -- if | recall correctly, we had sone
di scussi on about the manner in which the houses would be built,
the grading plan, the drainage, and the like and it was felt
that given what was before us at that tinme that there was not
adequate enough evidence to support approving the application
and the matter is before us at this tine. for discussion. So, |
wi sh to open the floor for discussion.

MEMBER LEVY: Madam Chair, 1'd like to just begin

by stating for the record that |'ve read the case in its
entirety.

CHAI RPERSON REI D Al right. Did you also?
Okay

MEMBER GRI FFI S: Yes, |'ve also read the case.

Prepared to deliberate.

CHAlI RPERSON REID: Ms. Renshaw, did you?

VI CE CHAI RPERSON RENSHAW  Yes. Madam Chair, |
would like to make a nmotion that we rehear this case. There is
new information in our files and | think that we ought to
revisit this application.

CHAI RPERSON REI D I would second that for two
reasons. One is that | was very disappointed in the first
submission in that | don't think that enough thought was devoted
to this particular developnment in this particular community.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 (202) 234-4433



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

86

I think that if, in fact, they were to go forward
t hen, predicated upon the new information as well as being given
the opportunity to be able to conme before us again and to
demonstrate that the aeas of concern had been address to the
extent that the project can go forward.

I think that in that particular comunity on Hunt
Place, N.E. there is a great need for affordable housing and
it's sonmething that this Board Menber would like to see go
there, but not at the expense of sone type of substandard
housi ng being put there that would be to the detrinent of the

comunity rather than to help to enbellish or to revitalize that

ar ea.

That would be my mmjor concern and if, in fact
t he Applicant could denonstrate that they are willing to and can
and nost inmportantly can do that, | would be in favor of letting

t hem come back and rehear the case.

Furt her coment ?

COW SSI ONER M TTEN: Madam Chair, | would agree
with that and | guess | would just |ike to point out for the
benefit of the Applicant that while there my be unique
conditions, we need to have the relationship be illustrated
between the unique condition and the variance being requested
because | don't think that that nexus was made very well in the
or made at all in the original -- in our original hearing. So,
it's not just a question of proving that there's sonething
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the variance that's being requested.

CHAlI RPERSON REI D:  Exactly. All right.

Al'l in favor?

(Ayes.)

CHAI RPERSON REI D:  Opposed.

MEMBER LEVY: Opposed.

MR. HART: COkay. Staff will record the vote --

CHAlI RPERSON REID: M. Levy, before we do so, can
you let us know -- comment as to why you -- the reason why |I'm
aski ng you why you oppose --

MEMBER LEVY: Yes.

CHAlI RPERSON REI D -- is so that if it carries,
then the Applicant would be nade aware of what their opposition
is so that they may be able to address that opposition

MEMBER LEVY: No, and | don't -- | nean | don't
have any specific opposition. My opposition is this that | --
you know, | think it sets a bad precedent and the Applicant had

an opportunity to present their case and failed to do so.

CHAI RPERSON REID:  Ch. Ckay. Okay.

’7

to

MEMBER LEVY: And | question whether there's new

information really and if that information should have b
presented earlier.
CHAlI RPERSON REI D:  Ckay.
MEMBER LEVY: That's the extent of it.
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CHAlI RPERSON REI D: Just for the record. Thank
you very rmuch.

Al right. Now, M. Hart.

MR. HART: Staff will record the vote as 4-0-1.
Ms. Renshaw maki ng the notion. Ms. Reid seconded and M. Levy
in opposition.

VI CE CHAI RPERSON RENSHAW M. Hart, | believe
it's 4-1-0 not 4-0-1.

MR. HART: Thank you, Ms. Renshaw.

VI CE CHAI RPERSON RENSHAW  Yes.

MR HART: Staff will record the vote as 4 1-0.
Ms. Renshaw making the notion. M. Reid seconding and M. Levy
opposed.

CHAI RPERSON REI D: Al right. Thank you very
much.

Vell, that concludes the -- a date certain?

MS. PRUTT: This would need to be re-advertised
again. So --

CHAI RPERSON REI D: No.

M5. PRUTT: -- it would be a little bit
difficult to give you a date certain.

CHAI RPERSON REI D:  Okay.

MS. PRU TT: | nmean since we have to re-advertise
anyway.

CHAlI RPERSON REI D:  COkay.
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MEMBER GRI FFI'S:  2002.
MS. PRU TT: It may be in 2002. We're not sure
I have to check with Ms. Kress on the other

VI CE CHAI RPERSON RENSHAW  Madam Chair, does this
mean that the Applicant has to pay again or are we going to
wai ve the refiling fee? How does that happen?

MS. PRUTT: No, they're not paying again because
you're giving thema rehearing. So, it's a part of the origina
case.

VI CE CHAI RPERSON RENSHAW  Fi ne. Thank you.

CHAI RPERSON REID: COkay. |Is that it? Al right.

Thank you. Thank you very nuch. That will then conclude this
norning's session public hearing for the Board of Zoning
Adj ustment for Cctober 2" year 2001 and 1'd also |ike just
again to thank staff as | always do for all of your hard work
and your commitnent to helping to nake sure that our neetings
flow as nicely and as orderly as they can.

Thank you and we will return at 1:00 for our

regul arly schedul ed heari ngs.

Now, | won't return, but the Board Menbers will
return.

Now, are we going to try to be here at 1:00 or
should we say -- are we trying to -- do you think that we'll

need nore tinme today?

VI CE CHAI RPERSON RENSHAW You nmay need nore
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(202) 234-4433

CHAI RPERSON  REI D Approxi mately, the
be here at approximately 1:00 give or take.

(Whereupon, the neeting was concluded at

p.m)
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